CASES ARGUED AND DETERMINED 


IN THE 


Supreme Gourt of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1879. 


PrResENT—-HIRAM WARNER CHIEF JUSTIOE. 
L. E. BLECKLEY ASSOCIATE ‘‘ 
JAMES JACKSON oe 


Tue Cenrrat Raitroap Company vs. MircHe tt. 


. An employee of a railroad company is not acompetent juror to try 
a case in which the company is a party. 

2. The declaration alleging that plaintiff. “in his body, was violently 
and grievously bruised, mangled and broken, to-wit ; in and upon 
his head, arms, legs anc body, and particularly as to the serious 
injury and wounding of his internal vital organs,” sucb allegation 
is sufficient to permit testimony of injury to kiduey, urinary organs 
bloody urinal discharges, and the nervous system. 

. A scientific expert may testify i in respect to the character of cuts and 
embankments, slopes, etc., etc, e'c., though his information about 
them be derived much from books. 

. The natural bias of relations, or servants, or-employees, is matter for 
legitimate comment by counsel before the jury, whether such wit- 
nesses be introduced by one side or the other. 

. Charges of the court excepted to by parties will be construed in 
connection with the entire charge, and if unobjectionable when so 
construed, will not authorize a new trial. 





174 SUPREME COURT OF GEORGIA. 





The Central Railroad vs. Mitchell. 


6. Though the evidence on the subject of notice be conflicting, yet 
the court may charge on the legal effect of it if the jury believe that 
it was given. 

. A railroad company is under obligation to employees to observe all 
ordinary and reasonable precaution to keep its road in such condi- 
tion as to make their passage reasonably safe, and if it neglect such 
ordinary and reasonable precaution, and the road becomes unsafe, 
and employees are thereby injured, then the company is liable for 
damage done by such negligence, if the injured employee be with- 
out fault. 

. Before an employee can relieve himself of the legal consequences 

' of violating any rule of the company whatever, no matter how dis- 
connected it may appear to be with the disaster which damaged him, 
he must show that his violation of the rule did not contribute at all 
to that disaster. Upon clear proof that it did not contribute at all 
thereto, his recovery will not be defeated by such harmless violation 
of rule. Thus, where the engineer is the plaintiff, and he permitted 
a brother engineer uf the company to ride upon the engine with him 
from Bolingbroke to Macon (the rule prohibiting him from permit- 
ting any person to ride thereon), and the disaster and damage was 
caused hy the falling in of an embankment near Macon, and it was 
made to appear from the testimony of both engineers that evervthing 
possible was done to avert the catastrophe, and that the presence of 
the passenger engineer did not. in the slightest degree, contribute to 
the disaster, but that the same was caused solely by the falling in of 
the embankment, the recovery of the plaintiff will vot be defeated 
by his suffering the other engineer to ride on the engine with him. 

. The charge of the court being entirely unexceptionable as a whole, 
and perfectly fair to both parties, and the evidence being sufficient 
to sustain the verdict, this court, in accordance with its oft repeated 
ruling, will not control the presiding judge in the exercise of his 
discretion in overruling the motion for a new trial, based on the 
ground that the verdict is against the weight of the evidence. 

WARNER, Chief Justice, dissented. 


Railroads. Jurors. Evidence. Practice in the Superior 
Court. Charge of Court. Damages. Negligence. Master 
and servant. New trial. Before Judge Smmons. Bibb. 
Superior Court. Apri] Adjourned Term, 1879. 


Mitchell sued the Central Railroad for damages. It ap- 
peared that he was an engineer on defendant’s road. That 
in a cut near the city of Macon, a Jarge bank of dirt slid 
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from the side of the cut and covered the track ; that plain- 
tiff, with the train on which he ran, came upon this obstrue- 
tion, and, being unable to stop in time, an accident occurred 
which very seriously injured him. The main question of 
fact in the ease was, whether the cut was properly con- 
structed and kept by defendant or not, and whether, there- 
fore, the slide and the consequent accident was the result 
of negligence or of natural causes, over which defendant 
had no control. There was some conflicting evidence as to 
whether the road-master of defendant had notice that the 
embankment was likely to give trouble. A conductor tes- 
tified to having called the attention of the road-master to 
the cut generally, though not to any particular point; he 
also stated that he did not apprehend any serious danger, 
and did not know certainly that the slide occurred at the 
point which had attracted his attention. The road-master 
denied any recollection of having had notice in regard 
thereto. 

Another point of contest was as to the negligence or dil- 
igence of the plaintiff. Besides conflicting evidence on the 
subject of the speed at which he was running, ete., etc., the 
following occurs in his own testimony: “It is against the rules 
of the company to have anybody on the engine except the 
fireman and the wood-passer, unless one of them getssick. It 
is against the rule to carry any one as a passenger on the en- 
gine. * * * There was still another man on the engine 
that night. It was Mr. Emerson. He got on at Boling- 
broke to come to Macon to go out on his engine. I had 
no authority for that ; there was room in the cars for him, 
and there was room on the engine with me.” There was no 
evidence indicating that this violation of the rules affected 
the accident, or had any influence upon it. 

The jury found for the plaintiff $6,000.00. Defendant 
moved for a new trial on the following, among other 
grounds : ) 

(1.) Because the court erred in sustaining the challenge 
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of the plaintiff to the juror, Henry E. Gibson, one of the 
regularly drawn panel of twenty-four petit jrrors, on the 
sole ground that said juror was an employee of the defend, 
ant, it not appearing in what capacity he was employed. 

(2.) Because the court erred in permitting Mitchell, the 
plaintiff, to testify, over the objection of the defendant, as to 
the injuries he sustained in his kidneys, urinary organs, 
bloody urinal discharges, and to his nervous system, there 
being nothing in plaintiff’s declaration to allow or jus- 
tify such proof. [The declaration contains the follow- 
ing: “ By the said violent overturning and wrecking of the 
said locomotive engine and the tender and cars attached 
thereto, your petitioner was, without fault, carelessness, neg- 
ligence, or mismanagement by, or on the part, of your peti- 
tioner, but by the fault, negligence, carelessness and misman- 
ageraent of the said Railroad and Banking Company on the 
said 1st day of January, 1877, and in the said county of 

3ibb, in his body violently and grievously bruised, mangled 
and broken, to-wit: in and upon his head, arms, legs and 
body, and particularly as to the serious injury and wound- 
ing of his internal vital organs and as to the violent strain- 
ing or breaking of the thigh-bone of his left leg, and the 
violent tearing asunder, breaking and dislocating the joints 
of the bones of the knee of his left ieg, and the violent tear- 
ing, mangling and breaking of the tendons, ligaments, 
sinews, and muscles, binding the same, whereby, ete.”’] 

(3.) Because the court erred in allowing the testimony 
of the witness, Wheeler, and all others on that point, to go 
to the jury and remain there as evidence, over the objectiun 
of defendant, as to what the books put down as the most 
valuable class of earth for embankments, or cuts, as to the 
character of slopes, of banks, ete., what the authorities give 
as the rule for construction of walls of cuts, and all the tes- 
timony of that character, on the ground that it was not 
original, but hearsay evidence. 

[The witness testified that he was a civil engineer, had 
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surveyed railroads, including this particular road at the 
place of the accident. He gave a considerable amount of 
evidence as to the depth, width, etc., of the cut. Among 
other things, he testified as follows: “The character of the 
soil in the ditch is mostly sand ; above the ditch it isa mix- 
ture of clay and sand—mostly clay. The effect of water 
running on a sandy cut is to wash it off if there is force 
enough in the current to move the particles of sand. Ac- 
cording to the rules of civil engineering, clay is put down 
as having the most adhesiveness for making cuts and em- 
bankments, or some kinds of clay and sand mixed. Accor- 
ding to the rules given in road-building and cutting away 
embankments, the steepest slope that I know any authority 
for is half a foot horizontal to one foot perpendicular, or ? 
to one. If that cut was twenty-nine feet deep, it ought to 
havea slope of nearly fifteen feet. Where the soil is un- 
favorable, clay-soil underlaid with loose, sandy soil, there 
are various means adopted to support the walls. Some- 
times stone walls are used, and sometimes a greater slope is 


given. In extreme cases supports are used. When it will 
not support itself, we have to furnish support for it, where 
it is exposed to the action of water. I think in such a soil 
a slope of one fvot to one foot would be sufficiently 


safe. * * * 


“The rules for constraction of cuts, ete., which I have 
given are found in books on engineering. I give these 
rules solely from what I recollect of the books. These rules 
are found in Mahan, Gillespie and Gilmore, and many 
others.” } 

(4.) Because the court erred in allowing counsel for 
plaintiff in the concluding argument, over the objection 
and protest of counsel for defendant, to comment on the 
evidence of Henry Burton, brought in by interrogatories by 
the plaintiff, and put in and used and relied on by the said 
plaintiff, substantially as follows: “ We had to go into the 
camp of the enemy to get the evidence ‘of this witness ; 





178 SUPREME COURT OF GEORGIA. 


The Central Railroad vs. Mitchell. 





he is an employee of the defendant, all his sympathies are 
with the defendant, and against the plaintiff. The evidence 
had to be persuaded out of him, after he had been manip- 
ulated by the defendant’s principal employees and counsel), 
and with all that, they had been able to drag out of him so 
much of the truth, that is that he had given notice to the 
railroad company of the dangerous character of the cut, 
that the company would have trouble there.” Said counsel 
for the plaintiff, when interrupted by defendant’s counsel 
with the objection that he had no right in this way to im- 
peach the evidence of his witness, replied that it was not 
his purpose to impeach this witness, they relied on his 
evidence in the main. 

(5.) Because the court erred in charging the jury at the 
request of plaintiff’s counsel, “ that the railroad company 
is under obligations to its employees upon the trains to ob- 
serve all ordinary and reasonable precaution to keep its 
road in such a condition as to make the passage of such 
employees reasonably safe, and if the company by neglect- 
ing such ordinary and reasonable precautions, allows its 
road to be unsate, and itsemployees are injared by such 
negligence, then the railroad is. liable for the damage thus 
done if the employee injured was not himself at fault.” 

\6.) Because the court erred in charging the jury: “ You 
may also inquire whether the plaintiff allowed unauthor- 
ized persons to ride on the engine with him. If you so 
find, then inquire further and aseertain whether those per- 
sons contributed to, or caused the injury. If they did, you 
would be authorized to find for thedefendant. If they did 
not, then you would not be authorized to find for the defen- 
dant on that giuund. The fault or negligence of the de- 
fendant must contiiiute to or cause the injury. If, there: 
fore, you find from the evidence that anything he did on 
that oceasion, or anything he omitted to do, contributed to 
or caused the injury, then you would be authorized to find 
him not free from fault, and your verdict should be for the 
defendant. If, on the other hand, you should believe from 
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the evidence that nothing he did, or omitted to do on that ’ 
occasion, contributed to, or caused the injury, that he did all 
that a prudent and skilful engineer could do to avoid the 
injury, then you would be authorized to find him free from 
fault.” 

(7.) Because the court charged that for damages result- 
ing from defects, of which the company had notice, it 
would be liable. 

(8.) Because the verdict was contrary to law and the evi- 
dence. : 

The motion was overruled, and defendant excepted. 


A. R. Lawton; Lyon & Gresuam, for plaintiff in error. 
Bacon & Ruruerrorp; C. J. Harris, for defendant. 


Jackson, Justice. 


The defendant in error sued the plaintiff in error for very 
serious and life-long injuries to his person—so serious as 
wholly to unfit him for his regular business, and to disable 
him for all active work. The jury found six thousand dol- 
lars for the damage done him, and the defendant, the plain- 
tiff in error here, being denied a new trial, excepted. The 
defendant in error was an engineer on the road, and ran the 
train on the occasion of the calamity, and the case involves 
the important question of what character of fault on his part 
will prevent a verdict for him, and this is the main question 
in the case, upon which the chief justice differs and dissents 
from a majority of the court. Before considering it, how 
ever, it will be necessary briefly to notice the grounds of 
exception to the rulings of the court. 

1. We think that the employee of the company was prop- 
erly rejected as a juror. To sit on the case he must be 
“omni exceptione mayor.” The servant of the company is 
not. It is almost impossible, however incorruptible one 
may be, not to bend before the weight of interest; and the 
power of employer over employee is that of him who clothes 
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and feeds over him who is fed and clothed. Hence the 
commun law excluded all servants, and our statutes have no- 
where altered the rule, and it should not be altered. A 
close relative is a lees dangerous juror, if not a dependent 
kinsman, than one who is dependent on his employer. See 
3 Chit. Black., side p. 363; Bacon’s Abridg. Juries, 2, 347, 
5, 353; Tidd’s Prac., 852, 3. 

2. The declaration is drawn with much fullness and is 
ample to cover the proof introduced in respect to the inju- 
ries received by Mitchell. 

3. The expert was competent to testify. Every expert 
derives much of his knowledge from books as well az from 
experience, and can give his opinion based upon the knowl- 
edge acquired from both sources. 

4. If an employee be incompetent as a juror, an em- 
ployee’s interest or natural bias is matter for legitimate 
comment before the jury in argument by counsel. Even 
though introduced by the party thus commenting, it is legit- 
imate to call attention to the bias in order to give more 
force to what the employee may swear against his master, 
just as a brother swearing against a party in that relation to 
him might well be considered as eutitled to great credit, and 
when for him, to less. Not that either could be impeached 
by the party calling him, but the fact of relationship or 
obligation or service may be properly evoked by counsel 
with a view to strengthen or weaken the force of what is 
testified—the natural heightening or softening the colors 
of the story without impeaching the integrity of the wit- 
ness. 

5. The charge of the court will always be read as one 
whole view of the law, when set out in full in the record, 
and exceptions to parts of it must be considered in the light 
of all other parts. So construing this charge, it is unexcep- 
tionable in the opinion of the entire bench, except in the 
one particular wherein the chief justice dissents, and which 
will be hereafter considered. 

6. It is for the jury to say whether or not the company 





SEPTEMBER TERM, 1879. 181 


The Central Railroad vs. Mitehell. 





had notice of the improper structure or condition of the 
embankment, and if there be any evidence of such notice, 
the court not only bas the right, but it is his duty, to charge 
on the legal effect of the notice, if the jury believe from 
the testimony, though conflicting, that it was given. 

7. Common sense, as well as all law on the subject, and 
our own Code, make it the duty of the railroad companies 
to observe all ordinary and reasonable precautions to keep 
the road in such condition that its employees engaged in 
running the trains may safely discharge their duty to the 
company ; and if, by the neglect of the company or other 
employees, the road becomes unsafe, the employee who is 
injured by such neglect, unmixed with fault in himself, 
may recover. Such is plainly the meaning of our own 
statute. Code, §§2083, 2202, 3036. It would be exceed- 
ingly hard upon one, whose duty it is to run the engine, 
to deny him redress, when he was faultless in his work, for 
casualties or injuries to him caused by the builder of 
the road, or the track-raiser, or other employee wholly dis- 
connected from him and his work. 

8, 9. But he must himself be without fault in the matter 
that brought about the calamity. And hence arises the 
only point on which the court is divided, and that is, whether 
the employee must be absolutely faultless in the discharge 
of his duties wholly disconnected with the catastrophe, or 
faultless in respect to something which contributed to pro- 
duce the catastrophe. We think that our own statute settles 
it, and our own decisions accord with the construction we 
give the statute. 

Section 3036 of the Code reads: “If the person injured 
is himself an employee of the company, and the damage 
was caused by another employee, and without fault or neg- 
ligence on the part of the person injured, his employment 
by the company shall be no bar to the recovery.” This 
means, clearly, if the damage was caused by another em- 
ployee, and was not caused by the fault or negligence of the 
employee hurt, then he may recover. If he immediately 
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or remotely, directly or indirectly, caused it, or any part of 
it, or contributed to it at all, then he cannot recover; but 
though he had been at fault about something whol'y dis- 
connected with the transaction, or was at the time at fault 
about a matter that had nothing to do with the catastrophe, 
then he may recover. And such is the law in all the books 
and all the cases bearing on the point. And it must be so. 
Suppose the man whose duty it is to light the lamps failed 
to do soand was at fault, and owing to a defective embank- 
‘ment the cars were wrecked, and he injured, could he not 
recover when his failure to light the lamps had nothing upon 
earth to do with the catastrophe, and did not cause it or con- 
tribute a mite to it? . 

So in this case, the embankment caved in, filled up the 
road, and caused the wreck of the cars and the damage to 
the engineer; and it is seriously contended that he should 
not recover because he had a brother engineer of the same 
company on the engine with him, against a rule which 
allows no one but the engineer and fireman to ride thereon. 
It is doubtful whether the rule was meant to exclude an- 
other engineer of thesame company. The reason and spirit 
of it would seem against such a construction. The engineer 
was taken up at Bolingbroke, a few miles from Macon. 
Both of them and the fireman, all swear that his presence 
did not contribute, and could not have contributed, to the 
calamity ; that the engineer did his whole duty, all he could 
to prevent it; and yet because he permitted the other en- 
gineer to sit on the engine, it is argued that he should 
not recover. We cannot so see the plain letter of §3036 of 
our Code, nor the reason and spirit of our law. 

In Kenney vs. The Central Railroad, 61 Ga., 590, this 
court say in thesyllabus, Judge Bieoxktey writing it and all 
agreeing to it, “Any substantial fault of an employee, 
however slight, which contributed to the injury for which 
he sues, will defeat his action. 


So, in The Atlanta & West Point R. R. Co. vs. Webb, 
Jb. 586, in the syllabus again prepared by the same judge and 
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approved by the entire court, occur these words: “If his 
own negligence contributed substantially to the injury, 
there can be no recovery ; the doctrine of apportionment 
of damages on account of contributory negligence not ap- 
plying in such a case, but the principle of section of the 
Code 3036 being applicable, which section demands that 
the employee shall be free from fault or negligence.” Here, 
as in the preceding case, not only must the fault or negli- 
gence contribute to the damage, but it must contribute sub- 
stantially thereto. Such, too, is the spirit of the reasoning 
in The Central Railroad vs. Sears, Ib. 279 ; McDade vs. 
Georgia Railroad, 60 Ga., 119, and 59 Ga., 73 ; Central 
Railroad vs. Sears, 59 Ga., 436; Central Railroad vs. 
Raney, 58 Ga., 485 ; Marsh vs. South Carolina Railroad 
Co., 56 Ga., 274 ; Georgia Railroad vs. Goodwin, Ib. 196; 
W. & A. 2. BR. Co. vs. Adams, 55 Ga., 279 ; Thompson 
vs. Central Railroad, 54 Ga., 509 ; Campbell vs. A. & R. 
A. L. hk. R. Co., 53 Ga, 488; A&R. AL. BR. R. Oo. 
vs. Ayers, [b.,12; Sears vs. Central Railroad, Ib. 630 ; 
Georgia Railroad vs. Oaks, 52 Ga., 410; Hast Tenn. V. 
& G. R. R. vs. Duggan, 51 Ga., 212; Rowland vs. Can- 
non, 35 Ga., 105. Attention is particularly called to the last 
case,which is the leading case,and where Chief Justice Lump- 
kin construes the Code precisely as I do here, and most em- 
phatically rules that the fault or negligence of the employee 
suing must contribute to the injury in order to bar his re- 
covery. 

The issue in this case was, whether the company, through 
its other agents, servants and employees, was negligent in 
not having a proper embankment at the point where it fell 
in, and which caused the wreck, or whether it fell in from 
natural and unforeseen consequences. The defendant in 
error had nothing to do with the erection or repair of the 
embankment, nor did he know of itscondition. He ran by 
it at night, and only at night, for months before the casualty. 
The falling in of the embankment solely caused the wreck ; 
whether it fell from natural causes, free from fault by the 





184 SUPREME COURT OF GEORGIA. 








‘The Central Railroad vs. Mitchell. 


company, or from the defective manner of its construction 
originally, or the defective manner of its repair, was the sole 
issue. Mitchell had no part or lot in it, and was as blame- 
less about it as a child unborn. 

It was for the jury to say what caused it to fall—negli- 
gence of the company, or natural causes without their 
fault. On this point, the testimony is conflicting, the jury 
settled it, and the presiding judge approves the verdict. 

The charge is lucid, abie, impartial and without fault so 
far as we can see, and the judgment overruling the motion 
for a new trial must be affirmed. 

See further 20 Iowa, 562; 33 JZb., 411; 24 Ind., 52; 47 
Mass., 416 ; 6 Ohio St., 109 ; Sanders on Neg., 56 et seq.; Sher. 
& Red. on Neg., 32; Whart. on Neg., Book 11, 29, also 
ehap. IX ; 19 Conn., 566; 4 Am. R., 274; 6 Am. R., 191. 

Judgment affirmed. 


LBiEckiey, Justice, concurred dubztante, but furnished no 
written opinion. 


Warner, Chief Justice, dissenting. 


To entitle an employee of a railroad company to recover 
damages against the company for an injury sustained by 
him when in the service of the company, it must be shown 
that he was without fault or negligence on his part, at the 
time of the injury. Code, §3036. It appears from the evi- 
dence of the plaintiff himself, in this case, “that he was the 
defendant’s engineer, running its train of passenger-cars at 
the time of the injury complained of, that it was against 
the rules of the company to have anybody on the engine 
except the fireman and the wood-passer ; that he took a man 
on the engine with him at Bolingbroke, by the name of Emer- 
son, to go to Macon, and that he had no authority for that.” 
The court charged the jury, amongst other things, “You 
may also inquire whether the plaintiff allowed unauthor- 
ized persons to ride on the engine with him. If you so find, 
then inquire further and ascertain whether those persons 
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contributed to or caused the injury. If they did, you 
would be authorized to find for the defendant. If they did 
not, then yon would not be authorized to find for the de- 
fendant on that ground. The fault or negligence of the 
plaintiff must contribute to, or cause the injury.” That 
the plaintiff was at fault when he took Emerson on the 
engine, and who was on it at the time of the injury, in vio- 
lation of therules of the company, cannot be disputed. The 
rule of the company which forbid its engineer to have 
anybody on its engine, except its fireman and wood-passer, 
was doubtless intended for the better security of its own 
property, as well as the safety of its passengers being trans- 
ported on its road, by removing all inducement and temp- 
tation from its engineer to withdraw his entire attention 
from his strict duty when running its engine and cars upon 
its railroad. If other persons were allowed to be on the 
engine with the engineer when running its train, talking 
with him, or otherwise diverting his attention from the 
strict line of his duty in watching the track before him, to 
see if there were any obstructions on it, it would not only 
have a tendency, but would be well calculated to contribute 
to the loss and injury of the company, and the injury of 
passengers also, and hence the adoption of the rule by the 
company it may fairly be presumed. At any rate, it was a 
rule of the company, and a violation of it by its engineer 
was no minor fault, but one which, it will be readily per- 
ceived, might contribute to the serious injury of the com- 
pany, as well as passengers on its train. Suppose a passen- 
ger on defendant’s train had been injured, and had sued the 
company for damages, and had proved that at the time of 
the injury, defendant’s engineer and agent had an unau- 
thorized person on its engine, in violation of its own rules, 
what reply could the defendant have made to the charge of 
negligence in running its train? The true law of the case 
is not that the fault of the employee of the company in 
violating its rules must contribute to the injury, but that 
if the fault of the employee in violating the rules of the 
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company might have contributed to the injury, then he 
cannot recover, for the reason that he was not without 
fault on his part. The charge of the court was that 
the fault or negligence of the plaintiff must contribute 
to or cause the injury, whereas it is quite apparent that 
the fault of the plaintiff in violating the rules of the 
the company, as its trusted engineer, might have contributed 
to the injury, not only of himself, but to the injury of the 
company whose employee he was, as well as to the injury 
of the passengers on its train. The plaintiffs undisputed 
fault, as the company’s employee, which might have con- 
tributed to produce such disastrous results, will not allow 
him to recover under the statute against the company, and 
as such employee, notwithstanding there is no evidence in 
the record that his fault in violating the rules of the com- 
pany did contribute to his injury ; but he was nevertheless 
acting in open violation of the rules of the company when 
he was injured, and thereby exposing the company and its 
passengers to injury in consequence thereof, that was his 
admitted fault, and, therefore, he 1s not entitled to recover. 


Hareman ef al. vs. Tae Firar Bryan Baptist Cuurcs. 


1. A church incorporated by the superior court cannot as a corporation 
engage in the sale of tickets to the public for an excursion on board 
a steamer which the church has chartered for the occasion. Ex- 
penses incurred with a view to profit, and profits lost, cannot be 
recovered from the owners of the vessel on their failure to make the 
stipulated voyage. Excursions, as matter of trade or business with 
the public, are not within the means or ends for which the church 
was incorporated. The measure of recovery in a suit by the church 
against the owners is the amount paid as hire for the vessel. 

. When avessel is chartered for an excursion, the price paid, and a 
receipt given, and the writing is silent as to the capacity of the 
vessel, and she is overloaded, and by reason of the overloading, 
together with the state of the weather, the excursion fails, parol 
evidence is admissible to prove that the price was fixed with refer- 
ence to the carrying capacity for twelve hundred passengers, it ap- 
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pearing that only about seven hundred went aboard, and that her 
government license restricted her to five hundred. 

3. Parol evideace is admissible to show for whom an agent failing to 
disclose his principal acted in making a contract, though it involve 
proof of the ownership of a vessel; rut reputation at the port is 
not evidence of ownership, nor is information which the witness 
acquired by an examination of entries in the custom-house, neither 
the entries nor a copy of them being produced. 

. When two are sued by attachment on an alleged joiut contract, the 
evidence must establish a joint liability, or the plaintiff cannot 
recover. 


Corporations. [/ltra vires. Damages. Evidence. Con- 
tracts. Principal andagent. Before Judge Harpen. City 
Court of Savannah. November Term, 1878. 


On June 20, 1878, the First Bryan Baptist Church, as a 
body corporate under the laws of Georgia, sued out an 
attachment against I. N. Harriman and I. W. Fellows for 
$650.00, recurnable to the city court of Savannah. A levy 
was made upon a steamboat known as the City of Bridgeton, 
the property replevied by tbe defendants, and the papers 
returned to court. The declaration filed made, in brief, 
this case: On May 25, 1878, the defendants, being the 
owners of the above named steamboat, in consideration of 
$260.00 paid to them, entered into a writtes contract with 
the plaintiff, a body corporate, etc., whereby they chartered 
to it said steamer to make an excursion on the 10th of the 
following June, from the city of Savannah to the city of 
Beaufort. The plaintiff, for the purpose of raising money 
to pay the debts due for the building of its church-edifice, 
endeavored to make such excursion profitable, and there- 
fore went to much expense in printing tickets, advertising 
said excursion, the hiring of music and the purchase of ice, 
amounting to $18.50. Plaintiff advertised and represented 
said excursion as to be made to Beaufort, and by these 
means sold tickets to the amount of $575.00. At the ap- 
pointed time the plaintiff and the excursionists were ready 
to proceed on said excursion to Beaufort, but the defend- 
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ants would not allow said steamboat to make the trip, and 
wholly refused to carry out their contract. Plaintiff was 
therefore compelled to refund to the ticket-holders the 
amount paid for tickets. By reason of the premises plain- 
tiff says it was damaged $650.00. 

By an amendment plaintiff alleged that defendant fraudu- 
lently represented to it that said steamboat was allowed 
under the law of the United States to carry fifteen hundred 
passengers on excursions; that relying upon these repre- 
sentations plaintiff chartered said boat and paid to the 
defendants therefor the sum of $260.00; that at the ap- 
pointed time seven hundred persons who had purchased 
tickets went on board said steamer, but said boat had not 
under the law the carrying capacity represented by the 
defendants, but was only permitted to carry ninety-four 
cabin passengers and two hundred and six deck passengers ; 
that said defendants would not allow said steamboat to go 
on said excursion, and refused to perform their contract, to 
the damage of plaintiff $650.00. 

Harriman pleaded the general issue and that the contract 
set forth in the declaration, the basis of the plaintiff's action, 
was ultra vires. 

Subsequently “the defendants,” by an amendment to 
“their said pleas,” denied the corporate existence of the 
plaintiff. 

The evidence presented in substance the following facts : 

On May 25, 1878, the following contract was entered 


into: 


**Received of First Bryan Baptist Church $5000 on account of 
charter of the steamer City of Bridgeton for June 10th, next, to make 
an excursion from Savannah to Beaufort, S. C., leaving Savannah 
about 7 a.m. of that day, and returning about 8 pM. of same day. 


Whole amount of charter $260.00. 
[Signed] ; J. S. Lawrence, Manager.” 


Receipts were introduced to show the payment of the 


balance of the $260.00. 
The plaintiff was incorporated at the January term, 1867, 
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of Chatham superior court, on a petition to be made a 
“body politic under the name of the First Bryan Baptist 
Church, for the more efficient worship of God, the preserva- 
tion and perpetuation of said church, and the better control 
and regulation of the affairs and property thereof.” The 
order of incorporation was in the usual form. 

Rohn testified to the following facts: Am treasurer of 
plaintiff. Did not go on the excursion because the boat 
left me on wharf. No money received from the sale of 
tickets has ever been paid into the treasury of the church. 
When we were on the wharf the purser said that he was 
instructed to collect $1.00 from every excursionist over 
three hundred. Whilst we were discussing this charge the 
boat pushed off. I think there were about seven hundred 
people on the boat. 

Houston testified to the following facts: Am pastor of ° 
plaintiff. Suw agent of steamer to ascertain what boat 
could be chartered for to go on excursion to be given by 
church to Beaufort. Mr. Lawrence, the agent, said that he 
had two boats, the David Clark and the City of Bridgeton ; 
that the plaintiff could have the former for $125.00 and the 
latter for $260.00; that the former could only carry four 
hundred passengers, whilst the latter could take twelve 
hundred. On reporting this conversation to the plaintiff I 
was directed to charter the Bridgeton. The excursion 
was given fer the purpose of raising money to pay off a 
debt contracted by the plaintiff for the building of a new 
brick church. Whilst we were discussing in the office on 
the wharf the charge made by the purser of $1.00 for each 
excursionist over three hundred, the boat pushed off and 
left us. She left about 8 a.m. or a little thereafter. I 
think there were about seven hundred and fifty people on 
her. I went aboard myself and tried to keep the people in 
order. We sold tickets to everybody who wanted them, 
whole tickets for $1.00 and half tickets for 50 cents. About 
two-thirds of the people on board held whole tickets. The 
captain told me we were over-crowding the boat, and he 
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could not allow it. I replied that the agent informed me 
that tlie boat could carry twelve hundred. I then left the 
twat, being called by one of the deacons to see the purser 
about the extra charge put on us. 

Simms testitied to following facts: Am a trustee of the 
church. When arguing the question as to the extra charge 
made by the purser, the boat pushed off and left me. 
I. W. Fellows and I. N. Harriman are the owners of the 
City of Bridgeton. ! found this out at the custom-house 
from the register of the vessel. I know that they are the 
owners of the vessel. I heard it under the bluff in conver- 
sation with parties. It was common report under the bluff 
that they were the owners. Don’t know who I had the 
conversation with. Am certain I had it. Am positive I 
saw the register of the vessel in the custom-house. I went 
to see it to tind out the owners for the purposes of this suit. 
There were on board at the time she left about eight-tenths 
grown people. 

Lewis, sworn: Was one of the committee appointed by 
the plaintiff for this excursion. Do not think any persons 
went on board the steamer without tickets. After we 
started the captain told the committee that it was not safe 
to go on the excursion because the boat was overloaded and 
the weather threatening. It was a bright, sunshiny day. 
He said he would go down as far as he could, and when he 
rang the gong the committee must come up on the upper 
deck, and he would let us know whether he would turn 
back or not. When we came up the boat had already turned 
back. Sawnorongh water. Asked the captain if we could 
not go the inside route. He replied that he did not think 
it safe to go across Caliboga sound, but would try the in- 
side route. We started in the direction of the inside route, 
but after going four or five miles, ran aground. In a short 
time thereafter a storm came on. We got off in about an 
hour or an hour and a half. We reached Savannah about 2 
o'clock p. m. There were two or three fights on board. 
One woman cut another with a razor, and a man was knocked 
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which I refunded to the holders on the boat. I refunded 
because the excursionists threatened to throw me and the 
balance of the committee overboard unless we returned the 
money. When the boat turned back the crowd became 
entirely unmanageable, and the committee were compelled 
to seek safety in the captain’s room. They pressed so hard 
against the door to this room that it was broken in. 

Nickerson, sworn: I know where Caliboga sound is. 
Crossed it in 1871 at the end of every month for one year 
and three months. The captain said it was too rough to 
cross the sound. Have crossed it in steamers Water Lily, 
Pilot Boy and Hancock, all smaller boats than the Bridge- 
ton, in rougher weather than this was. The captain said 
that the committee had charge until the time wasup. After 
we turned back I told them we could go the inside ronte. 
Had been that route in the Pilut Boy and the Hancock, and 
think the Bridgeton could have doneso. We were aground 
one hour and a half or two hours. Soon after we ran 
aground astorm came up and it “ blew pretty stiff.” Some 
of the people got their money back; plenty have not. Mine 
was not returned to me. I made the effort to get it back 
on the boat, but the crowd was too thick. 

Other evidence of a cumulative character was introduced 
for the plaintiff, not deemed material here. 

The defendants moved for a non-suit because the con- 
tract disclosed by the testimony was wltra vires. The mo- 
tion was overruled, and defendants excepted. 

The defendants introduced Fleetwood, the captain of the 
Bridgeton, who testified, in brief, that he had been for 
twenty years a seaman and a pilot; that he had been aet- 
ing constantly as a pilot on Caliboga sound for the last 
twelve years: that to have crossed the sound on the day of 
the excursion, loaded as the boat was, would have resulted 
in the loss of lives, and probably of the boat also; that the 
license of the boat only allows her to carry five hundred 
passengers, and when he thought this number was on board 
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he pushed off; that there may have been more on board, 
but he had no meansof accurately judging: that the storm 
which came up would have canght the boat in the middle 
of the sound, where she and all on board would probably 
have been lost, 

This witness went into details showing the facts upon 
which he based his judgment. 

During his examination he stated that he had “ the papers 
of the vessel” in his pocket, bat declined to produce them 
without being served with a subpwna duces tecum. He 
stated that I. W. Fellows was the owner; that he knew this 
from the papers in his possession; that when he became 
captain he recognized him as owner; that he never had 
seen him, but took his orders from Lawrence, the general 
manager; that he did not know Fellows as owner except 
throrgh the papers in his possession. 

The jury found for the plaintiff $478.75 as follows: 
$260.00 original charter money, and $218.75 damages. 

The defendants moved for a new trial upon the follow- 
ing grounds, to-wit: 

1. Because the verdict was contrary to the law, the charge 
of the court, and the evidence. 

2. Beeanse the court refused to order a non-suit on the 
ground that the contract was ultra vires. 

3. Because the court overruled the objection to the testi- 
mony of Houston, that defendants had contracted to carry 
twelve hundred persons for the sum of two hundred and 
fifty dollars (when it was distinetly stated that the contract 
was in writing), and allowed the witness to testify as to the 
number of persons which defendants said could be carried 
on said boat. 

4. Because the court allowed Simms to testify as to who 
were the owners of the steamer City of Bridgeton after the 
witness had sworn that he had seen the register of the said 
vessel in the custom-konse at Savannah, and had inspected 
it for the purpose of ascertaining who the owners of said 
steamer were. 
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&. Because the court ruled that the parol testimony of 
Simms as to the netorivus ownership ef the vessel by the 
defendants could be received after proof that a written 
instrument was in existence, and accessible to the diligence 
of the plaintiff, and that the defendants having come into 
court and pleaded in said cause, admitted thereby that they 
were the owners. 

6. Because the court charged the jury that if they found 
who the owners were from the pleadings, including the 
attachment record, and they believed them to be owners 
from the proofs and pleadings, they should so find; and 
that if there was ne denial of ownership by the defendants, 
and defendants had pleaded, this was an admission of own- 
ership. 

7. Because the court charged that plaintiffs could recover 
as damages the two hundred and sixty dollars ($260.00) paid 
defendants for hire of boat, and that they could find this 
under the second ceunt of plaintiff’s declaration. 

8. Beeause the court charged that the contraet between 
the parties was not ultra vires as to the said plaintiff; that 
it had a right to make said contract and sue for a breach of 
the same. 

The motion was everruled and defendants excepted. 


J.J. Aprams; R. E. Lxsier, for plaintiffs in error, cited 
on ultra vires, 53 Ga., 625; Code, $§1676, 1677; 4 Wheat., 
636; 2 Kent, 299; 2 Cranch, 127; 1 Peters, 544; 13 How., 
$1; Ang. and Ames on Corp., §§251, 256, 258, 260, 271; 3 

3. & Ald., 12; 2 Cowen, 699; 2 Conn., 568; 73 E. C. L., 
75; 13 Peters, 519; 1 Dil. on Mun. Corp., $381; Cooley’s 
Con. Lim., 394, 395. On evidence, 54 Ga., 289; 55 Jb., 
376, 403; 56 Zb., 32; 59 Lb. 122; 60 Zb., 387; Chit. on 
Con., 107; Ocean Steam. Co. vs. Krauss, Aug. term, 1878 ; 
Code, $3762. 


Joun M. Gcurrarp, for defendant, cited on ultra vires, 45 
@a., 41; 43 Jb. 54; 52 Jb, 276; 54 Jb., 387; Field on 
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Corp., $$248, 249, 263, 267, 272, 273: 82 E. C. L., 397, 412, 
449; 14 Penn. State, 8. On evidence, Code, §§2757, 3781, 
3791; 5 Otto, 95; 23 Ga.,43; 61 7b., 225; 6 Wall., 18-30; 
41 E.C. L, 278; 61 7d., 447. On estoppel by replevying, 
Code, $2699; 12 Ga., 56; 57 74.449. On charge, 18 Ga., 
495. 


Bieck.ry, Justice. 


1. Perhaps the most important question is as to the 
power of the corporation to make the contract. “A cor- 
poration is an artificial person created by law for specific 
purposes, the limit of whose existence, powers and liabili- 
ties is fixed by the act of incorporation, usually called its 
charter.” Code, $1670. “ All corporations have the right 
to sue and be sued, to have and use a common seal, to make 
by-laws, binding on their own members, not inconsistent 
with the laws of the state and of the United States, to 
receive donations by gift or will, to purchase and hold such 
property, real and personal, as is necessary to the purpose 
of their organization, and to do all such acts as are necessary 
for the legitimate execution of this purpose ” Jb., $1679: 
“The power to create corporations in this state rests in the 
general assembly, and the courts, by whom all eharters 
must be granted.” /6., $1674. ‘ A private corporation for 
any purpose whatever, except banking or insurance, may 
he created in this state by complying with the following 
provisions: The persons desiring the charter shall file in the 
office of the clerk of the superior court of the county in 
which they desire to transact business a petition or declar- 
ation, specifying the objects of their association, and the par- 
ticular business they propose to carry on, together with the 
corporate name,” etc. “Corporations thus created may 
exercise all the powers necessary to the purpose of their 
organization, but shall make no contract or purchase, or 
hold any property of any kind, except such as is necessary 
in legitimately carrying into effect such purpose, or for 
securing debts due to the company.” Jb., $1675, 44% 1, 5- 
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With these statutory provisions, together with others not 
necessary to be cited, in force, the First Bryan Baptist 
Church was incorporated by the superior court of Chatham 
county, on the 12th of February, 1867, on a petition or 
declaration which specified as the objects of the association, 
“the more efficient worship of God, the preservation and 
perpetuation of said church, and the better control and reg- 
ulation of the affairs and property thereof.” The erection 
of a church-edifice appropriate to the congregation is cer- 
tainly within this enumeration, as well as within the general 
scope of the powers which should appertain to a religious 
society, whether incorporated or unincorporated. And the 
same may be said of raising money to pay for the erection. 
This last was the purpose which moved the First Bryan 
Baptist Church to undertake to conduct an excursion from 
Savannah to Beaufort, and to charter a steamer for the 
occasion ; there was a debt outstanding, contracted for the 
erection of a new brick church, and the corporation wished 
to raise money with which to discharge it. The purpose 
was a worthy and laudable one, and, as we have said, was 
within the charter; but the power te raise money for a | 
proper object does not carry with it unlimited diseretion 
as to the means of raising it. Every corporation must aet 
according to its nature; a trading corporation must trade, 
a manufacturing corporation must manufacture, a banking 
corporation must bank, a transportation corporation must 
earry, and a religious corporation must preach, teach, min- 
ister to spiritual edification, and promote works of mercy 
and benevolence. A church incorporated as such, cannot 
engage, even for a day, in merchandizing, or in spinning or 
weaving, or in banking or broking, or in transporting 
freight or passengers. It must derive its income, not from 
the conduct of any worldly business, but from such property 
as it may happen to own, and from voluntary contributions. 
However urgent its needs for money, it cannot rent a farm 
to make a crop of corn or cotton, nor a store to buy and 
sell goods, nor a livery stable to let out horses and carriages, 
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nor can it hire a vessel to transport the public upon rivers 
or the ocean. To charter a steamer, and sell tickets to the 
public for an excursion, is to enter into the responsibilities 
and hazards of a busines, for gain and profit, not mentioned 
or hinted at in “the more efficient worship of God, the 
preservation and perpetuation of said church, and the better 
control and regulation of the property thereof.” The 
adventure, it seems, required a considerable outlay of 
ehurch revenue; two hundred and sixty dollars for the 
vessel, and eighteen dollars and fifty cents for the neceasary 
printing, advertising, ice, and music. This capital was un- 
derstood to be staked on the success of the “committee” 
in selling tickets; but perhaps it was not thought of that 
each ticket sold would, if good for anything, amount to a con- 
tract on the part of the church to have the buyer trans- 
ported to Beaufort and back, and that a breach of the 
contract would subject the church to an action on each and 
every ticket. What unseemly commotion actually arose on 
account of the failure of the expedition may be gathered 
from the evidence; a committeeman on board was threat- 
ened with a most profane form of immersion, two or three 
fights occurred, a man was knocked down with a stool, and 
one woman cut another with a razor. That church mem- 
bers, in their personal individual capacity, have the right, 
if they think fit, to get up an excursion, as matter of busi- 
ness, for the improvement of the church finances, to charter 
carriages, ships, or railroad trains for the purpose, and to 
sel] tickets to the public, there is no doubt; but it seems te 
us that an artificial entity which the law creates under the 
name of a corporation ean do nothing of the kind without 
the authority to do it is specially granted. We are looking 
at transactions which involve business dealings with the 
public, and not merely at an excursion undertaken by the 
congregation for devotional exercises, celebrations, or recre- 
ation. It may be that the corporate resources might be 
drawn upon for an excusion of this character, and the cor- 
porate functions of the chureh be enlisted in heading and 
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conducting it. Possibly, also, it would be competent for 
a church, as a corporation, to hire a vessel to convey from 
place to place a company sent out to solicit contributions 
for the supply of its wants, or to swell its exchequer. In 
this country, all support of religion being voluntary, there 
can be no question that solicitation is within the scope of 
the powers which every religious corporation enjoys. If a 
church in Savannah wanted to employ a vessel to carry a 
party over to Beaufort to collect funds by contribution, 
perhaps it might so do. The present case does not require 
us to settle this question. What was attempted was to con- 
duct a day’s carrying business with the public, and to 
employ a vessel for this purpose. The church was incor- 
porated for no such end, and as means to the ends for which 
the corporation was created, we think the enterprise was 
neither necessary nor appropriate. The contract was there- 
fore ultra vires. It follows that there can be no recovery 
in this action for the expenses incurred in preparing for 
the excursion, nor for the profits lost on account of the 
failure of the voyage. The recovery must he limited to 
the amount paid as hire for the vessel, with interest upon 
it. If the case should be otherwise made out, the declara- 
tion is sufficient to uphold a recovery to this extent. It 
sets forth all the material facts, and though it is framed 
upon a wrong legal theory, that of the validity of the 
alleged contract, it may be treated as good in respect to an 
implied contract to refund the money. The statutory 
requisites of a declaration are only that it shall fully, plainly 
and distinctly set forth the plaintiff's charge or demand. 
Code, $3332. It can easily be gathered from the declara- 
tion that the plaintiff seeks to recover back the money paid 
for hire, and more besides; and while the declaration is not 
good for more, it is good for that much. Iam aware that 
this is a very liberal view in favor of the pleading, and it 
can be justified only on the ground that with us in Georgia 
pleading has been cut down to a simple narrative of facts— 
nothing beyond is essential. To suffer a recovery on the 
ground of the nullity of the alleged contract rather than on 
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the ground of the breach of it, is to treat the action as one 
for money had and received to the plaintiff's use, and this 
is certainly going very far, but we think the step may be 
taken. 

2. There was no error in admitting parol evidence that 
the price of the vessel for hire wae fixed with reference to 
a carrying capacity of twelve hundred passengers, though 
there was a written agreement. The matter under investi- 
gation was, what caused the failure of the voyage, and 
there was evidence that the failure was due in part to 
overloading the vessel. This overloading was the act of 
the plaintiff, and the defendants had no right to take ad- 
vantage of it as an excuse if the plaintiff was not in fault. 
If the vessel was hired as one that could carry twelve hun- 
dred, there was no fault in burdening it with seven hundred 
or seven hundred and fifty. The written agreement was 
altogether silent as to capacity ; and it is provided in section 
3803 of the Code that, “if the writing does not purport te 
contain all the stipulations of the contract, parol evidence is 
admissible to prove other vortions thereof not inconsistent 
with the writing.” 

3. The agent with whom the agreement was made, and 
who signed the writing as “ manager,” did not disclose his 
principal or principals. While it was competent to prove 
by parol who these were, it was obviously not competent 
to do it by reputation at the port, or by what the witness 
heard “under the bluff,’ or by entries which he read in 
the custom-house. If the entries were evidence at all, they, 
ora copy of them, would be better and higher evidence 
than a recital of them by the witness from memory. There 
can be no doubt that the ownership of a vessel cannot be 
proved by reputation or mere hearsay. 

4. The attachment was sued out against I. N. Harriman 
and I. W. Fellows, and they replevied the property and 
were declared against as joint debtors. We think the evi- 
dence must establish a joint liability, or there can be no 
recovery. 

Judgment reversed. 
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Tue Norrawestern Morvat Lire Insurance Company vs. 
Ross, administratrix. 


A life policy contained a promise to pay sixty days after death the 
amount of insurance, ‘‘the balance of the year’s premium and all notes 
given for premium, if any, being first deducted therefrom.” Also, the 
following stipulations ; ‘‘ At each distribution of the surplus after 
two years from the date hereof, a due proportion of such surplus on 
each and every year’s business during the continuance of this policy, 
will be returned to the assured. . . . And the said company 
further promises and agrees that if default shall be made in the 
payment of uny premium, it will pay as above agreed as many 
tenth parts of the original sum assured as there shall have been 
complete annual premiums paid at the time of such default. But 
in order to secure such proportion of the policy, all premium notes 
must be taken up, or the interest thereon be annually paid in cash, 
on the date of the annual maturity of the premium, or within three 
months thereafter, until the notes are canceled by the return of the 
surplus, or the whole policy will be forfeited; unless one or more 
anpual payments have been made in full by cash payment or by 
application of the dividend. If the said premiums or the interest 
upon any note given fur premiums shall not be paid on or before 
the days above mentioned for the payment thereof, then and in 
every such case, the company shal] not be liable for the payment 
of the whole sum assured, but only for such part thereof as is ex- 
pressly stipulated above, and the remainder shall cease and determ- 
ine.” Also the following indorsements: ‘‘This policy is non-forfeit- 
able. Each complete yearly payment secures its proportion of the 
policy. Loan notes are not assessable, and are to be paid only by 
the dividends, or by deduction from the policy when it matures. 
If payments of premiums are at any time discontinued, this policy 
is full paid for an amount equal to as many proportionate parts of 
the original insurance as there have been complete annual premiums 
paid at the time of default.” 

The assured paid the cash part of premiums for three years—$46.00 
each—and gave three notes, one each year, for the balance, making 
outstanding in May, 1874, in notes, $60.63, and due plaintiff from 
dividend $11.21—being more than enough to pay all interest due on 
notes. From the annual receipts it appeared that interest on note 
for one year had been paid in cash, but the cash premiums had been 
received and notes taken without regard to non-payment of interest 
on the others. The notes contained in them the recital, ‘‘ with 
interest at the rate of seven per cent. per annum, which interest 
shall be paid annually, or the policy be forfeited.” 

No premium was paid in 1874, and the assured died in 1876, and his 
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administratrix, being his mother, he being a minor of seventeen 
years of age when he died, sued for three-tenths of the $2,000.00 
policy, less the notes.” 

Heid, that this court will follow the ruling of the supreme court of 
Wisconsin, the state of defendant’s home resideuce, in the case of 
Hull, administrator, vs. the same company, 39 Wisconsin, 397, on a 
similar policy, and will hold that under the construction of an am- 
biguous policy, to be construed most strongly against the insurer, 
the plaintiff can recover the three-tenths sued for less the notes. 

Heid, further, that defendant has not acted in bad faith, or been stub- 
bornly litigious, or given plaintiff unnecessary trouble and expense, 
so far as the record discloses the facts of the case, and therefore 
there is no evidence to support the finding of one hundred dollars 
counsel fees—the true meaning of the contract being in doubt, and 
the legal principles governing its construction having been dif- 
ferently decided and applied by the appellate courts of different 
states. 


Insurance. Contracts. Verdict. Before Judge Hittyer. 
Fulton Superior Court. September Term, 1878. 


Mrs. Ross sued the insurance company on a policy of 
insurance on the life of Wm. H. Ross. The defendant 
pleaded (1), the general issue; (2), that the insured had 
forfeited the policy by non-compliance with its terms ; (3), 
that plaintiff had forfeited dividends ; and (4), that if there 
was any recovery, unpaid premium notes must be deducted. 

On the trial the jury found for the plaintiff $688.00 and 
$100.00 for attorney’s fees. Defendant moved for a new 
trial. It was refused, and defendant excepted. 

For the other facts, see the opinion. 


B. Hut & Sov, for plaintiff in error. 


W. R. Brown; E. A. Anerer; A. C. Ktya, for defend- 


ant. 


Jackson, Justice. 


Two questions are made by this record, first, what is the 
true construction of the contract sued on, and secondly, 
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has the insurance company so acted in regard to the de- 
fense of this case or been so stubbornly litigious that counsel 
fees for the plaintiff should be found against it under our 
Code? 

1. The material facts are as follows £ 

The action is upon a policy of insurance, issued upon the 
ten-year payment plan, by plaintiff in error, in favor of 
William H. Ross, upon his life, dated 3lst of May, 1871, 
premiums payable annually, partly in cash and partly by 
loan notes. Ross made three complete annual payments, 
but not all cash. Mrs. Ross, after the death of her son, 
brought suit as administratrix. The portions of the policy 
essential to the questions involved, and material to a clear 
understanding of the points made, are as follows: 


** Number 61918. Age, 12. 
Amount, $2,000. Premium, $68.23 


“The North-Western Mutual Life Insurance Company by this policy 
of assurance, in consideration of the representations made in the ap- 
plication therefor, and of the premium in advance, as herein stipu- 
lated, consisting of the semi-annual cash premium of twenty-three 
dollars, to be paid at or before noon on or before the 31st day of May 
and November, and of an annual loan note, with interest, of twenty- 
two and 82-100 dollars, to be given in every year during the first ten 
years of the continuance of this policy, doth assure the life of William 
H. Ross, a student of Augusta, in the county of Richmond, state o¢ 
Georgia, for the benefit of himself, in the amount of two thousand 
dollars, for the term of his natural life.” “And the said company 
doth hereby promise and agree to pay the said sum assured, at its office, 
to the said beneficiary or his executors, administrators or assigns, in 
sixty days after due notice and proof of death, of the suid person 
whose life is hereby assured (the balance of the year’s premium and 
all notes given for premium, if any, being first deducted therefrom). 
In case of the death of the said beneficiary before the death of the 
person whose life is assured, the amount of the assurance shall be pay- 
able at maturity to the heirs and assigns of the said person whose life is 
assured.” . . . ‘‘At each distribution of the surplus aftertwo years 
from the date hereof, a due proportion of such surplus on each and 
every year’s business, during the continuance of this policy will be 
returned to the assured.” . . . ‘‘And the said company further 
promises and agrees, that if default shall be made in the payment of 





202 SUPREME COURT OF GEORGIA. 


T he Northwestern Mutual Life Insurance Co. vs. Ross, administratrix. 


any premium, it will pay, as above agreed, as many tenth parts of the 
original sum assured as there shall have been complete annual premi- 
ums paid at the time of such default, But in order to secure such 
proportion of the policy, all premium notes must be taken up, or the 
interest thereon be annually paid in cash, on the date of the annual 
maturity of the premium, or within three months thereafter, until the 
notes are canceled by the return of the surplus, or the whole policy 
will be forfeited ; wnless one or more annual payments have been made in 
full, by cash payment or by application of the dividend.” 

“If the said premiums or the interest upon any note given for premiums 
shall not be paid on or before the days above mentioned for the pay- 
ment thereof, then, and ia every such case, the company shall not be 
liable for the payment of the whole sum assured, but r such part 
thereof as is expressly stipulated above, and the remainder shall cease and 
determine.” 

There was indorsed on the policy thisstatement: “Zhis 
‘policy is non-forfeitable. Each complete yearly payment 
secures its proportion of the policy.” “ Loan notes are not 
assessable, and are to be paid only by the dividends, or by 
deduction from the policy when it matures, if any are then 
outstanding.” ‘If payments of premiums are at any time 
discontinued, this policy is full paid for an amount equal to 
as many proportionate parts of the original insurance as 
there have been complete annnal premiums paid at the 
time of such default.” 

To which suit the company filed on the day of the trial of 
the case the pleas contained in the record. 

Ross paid $23.00 in May, the same amount in November, 
and gave loan notes for $22.32, which constituted the annual 
payment. 

Defendant in error read in evidence the five renewal 
receipts found in the record, of which the following is a 


copy of one of them: 


**Homge OFFICE, MILWAUKEE, WIs., 
Norts-WEsTERN Mutua. Lire InsuRANCE COMPANY. 


Policy No. 61918, insuring the life of William H. Ross, is hereby 
made binding for six months from the 3ist day of May, 1872, provided 
payment as per margin is made in due time, and the receipt is coun- 
tersigned by William H. White, Agent at Atlanta, Ga. 

Aveust GAYLORD, Secretary.” 
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Cash premium for six months. ; , ; , ‘ $23 00 
Interest on loan notes F ‘ . ‘ . 1 50 
Total cash ‘ P ; = e ” ; 24 50 


Annual lean note No. 2 ; ‘ . 22 32 
Premium as above received this 230th day of May, 1872. 
Wma. H. Waite, State Agent.” 


“For terms of mutual agreement see policy.” 
Defendant in error further read in evidence the follow- 
ing paper : 
‘*THoe NortTH-WESTERN MoTua.L Lire INSURANCE Co’s. OFFICE 


Broadway, corner Wisconsin Street, Milwaukee, Wis. 


W. H. Ress : On payment of the renewal premium due May, 1874, on 
policy No. 61918, the dividend of surplus om the business of the year 
1872, will be applied as stated below : 

Dividend P ; ‘ . ‘ . ‘ , $11 31 
Part of which will be applied to payment of in- 
terest on notes of $38.37 . . . . 2 69 


The remainder being indorsed on notes. $8 62 


Amourt of outstanding notes ‘ n ‘ $60 69 
To be indorsed on notes as above : j 8 62 


$52 07 


Notes remaining é ‘ 
E. McoCurntock, Actuary.” 


Defendant in error having introduced and read in evi- 
dence the policy, the renewal receipts, and Mrs. Ross’ in- 
terrogatories and the above notice, closed, having proved 
by B. H. Hill, Jr., that as the company’s counsel he was fa- 
miliar with the services rendered by Messrs. Brown & 
Angier, attorneys for defendant in error, and a fair fee for 
those services would be $100 or $150. The company then 
tendered in evidence the notes of the assured, and proved 
by Dr. White that those renewal receipts evidenced all the 
money, with the policy, that had been paid the company. 
The following is a copy of one of the notes: : 


“MILWAUKEE, Wis., May 31, 1871. 
For value received I promise to pay to the North-Western Mutual 
Life Insurance Company, twenty-two 82-100 dollars with interest at the 
rate of seven per cent, per annum, which interest shall be paid annually, 
13 
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or the policy be forfeited ; this note being given for part of the pre- 
mium on policy No. 61918, is to remain a lien npon said policy until it 
becomes due by limitation, or by the death of William H. Ross, of 
Augusta, when the note shall be deducted from said policy, unless 


sooner paid. 
W. H. Ross ” 


‘«The dividends on the policy are to be applied to the payment of 
the notes.” Note to No. 1: ‘‘The interest hereon for the first year has 
been paid.” 

For three years the premiums were paid partly in cash 
and the remainder in notes of which the above is a copy. 
At the beginning of the fourth year, to-wit: May 31, 1874, 
default was made, and the question’ of construction is 
whether the true intent and meaning of the policy is that it 
was entirely forfeited by this failure, or whether three-tenths 
ean be recovered? The record is confused in respect to 
whether the dividends due Ross extinguished the interest 
on the notes or not, and on the ground that the plaintiff in 
error must show error, we might rest the case here and 
affirm the judgment. 

But the legal question, we think, must be decided against 
the plaintiff in error without regard to this confusion and 
uncertainty. The contract, where its meaning is in doubt, 
should be construed against the insurer. It is drawn by 
the company. Parts of it look that its meaning is that the 
three annual payments must have been made in eash to en- 
title the insured to recover three-tenths. Other parts of it 
conflict with this view. On similar policies there have 
been contradictory decisions in different states; but in 
Wisconsin, the home of the plaintiff in error, in a case be- 
tween it and an insured party on a policy like this, and a 
case almost if not entirely parallel with this, the construc- 
tion is adverse to the plaintiff in error. 39 Wisconsin, 397. 
We shall follow that case. Certainly we ought not to give 
to an insured party resident in Georgia against a foreign 
corporation less than the home court of the corporation 
would have given, had the suit been brought in Wisconsin. 
Of this the Wisconsin corporation cannot complain. 
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Besides, we think that the better reasoning, and there- 
fore the better authority, is with that court. The notes 
given in part payment of the annual premiums are loan 
notes. It is the same asif all cash was paid and then 
part handed back and loaned to the insured—the same in 
substance and legal effect. It is a complete payment ac- 
cording to the contract taken in all its parts, and read, as it 
should be, most strongly against the writer of it. Any 
other construction would enable the insurer to deceive the 
assured. For three years the notes were given and received 
without objection, and as to past action the rights of the 
assured were fixed. Had he died then—at the expiration 
of three years—his administratrix could have recovered. 
What he neglected afterwards to do would forfeit anything 
to come due afterwards, but nothing then due. 

This view is strengthened by the authority of the 
supreme court of the United States in Brooklyn Life Ins. 
Jo. vs. Dutcher—Reporter for 1878, p. 97; and by the 
views of the court of appeals of Kentucky—Reporter, 
1878, p. 361; and the supreme court of Indiana—Reporter, 
1878, p. 262. 

See also 23 Minnesota, 491: 40;lowa, 357; also 55 Ga., 
111, indicates a leaning on the same general line. Other 
courts of the last resort have held differently. 

2. But we do not think that the insurance company 
should have been made to pay counsel fees. Section 2850 
of our Code makes the company liable for fees of the 
opposing counsel when “it shall be made to appear to the 
jury trying the same that the refusal of the company to 
pay said loss was in bad faith.” Where the highest courts 
of the country have differed in respect to the cunstruction 
of a contract, and, in this state, the principle, though hinted 
at, had never been settled, it cannot be that to test the 
question here is in bad faith. The counsel fees will be 
stricken from the verdict, and that being done, the judg- 
ment is affirmed. 

Judgment reversed on terms. 
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[\“\ arnnzgr, Chief Justice, being engaged in presiding over the senate, organized as a 
court of impeachment. did not sit in this case.] 


Where the levy as entered on the fi fa. was upon one half of a certain 
lot of land, without specifying which half, or whether divided or 
undivided, and the court dismissed it for uncertainty, but not unti} 
after admitting all the plaintiff ’s evidence, and where said evidence 
neither made out title in the defendant in f. fa., nor possession 
by him of any part of the tract at or after the date of the judgment, 
there is no error. If the uncertainty of the levy could be and was 
aided by the claim affidavit and bond, still, as the evidence for the 
plaintiff failed to change the onus, there was nothing for the jury 
to try. 


Claim. ~Levy and sale. Before Judge Crisp. Dough- 
erty Superior Court. April Term, 1879. 


Report unnecessary. 


L. P. D. Warren; H. Morean; Srrozer & Smrru, for 


plaintiff in error, 
Vason & Davis; W. T. Jonus, for defendant. 


B.LEoKtry, Justice. 


After the evidence for the plaintiff in execution was all 
in, the court dismissed the levy for uncertainty, the descrip- 
tion of the property levied upon being, as entered by the 
officer, one-half of a certain specified lot of land, without 
pointing out which half, or saying whether it was a divided 
or an undivided half. The claim papers were more definite 
than the levy; they stated expressly that it was the part of 
the lot lying south of a certain road which was levied upon, 
and to which the claim was asserted. It is urged that the 
claim affidavit and bond aided the levy for the purposes of 
this case, and that the court ought to have looked to them 
as well as the entry on the fi. fa., and that the uncertainty 
of the levy was changed into certainty by the affidavit and 
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bond. The reason assigned by the court for dismissing the 
levy may be sound or unsound, but the judgment of dismissal 
was indubitably correct. The evidence did not show that 
the let or any part of it, any half, divided or undivided, was 
subject. There was no evidence of title in the defendant 
in fi. fa., or of any possession by him at or after the rendi- 
tion of judgment. The onus was not changed, and there 
was nothing for the jury to try. 
Judgment affirmed. 


Cotiins vs. Hurr. 


1. Where application for leave to file a gto warranto is made solely 
with the view of ousting the incumbent of an office and installing 
the applicant therein, it must show title to the office in the appli- 
cant—no other interest of his being alleged therein; and where his 
title to the office depends upon an election, he cannot assail that 
election as whollv invalid, because he thereby destroys his own 
title: therefore, all the grounds of his application which rest on the 
invalidity of the whole election are demurrable and will not be con- 
sidered. 

. Allegations which rest on the illegality of votes on different 
grounds, must specify the number illegal on each ground, and, as 
as far as possible, the names of all illegal voters, and wherein ille- 
gal, so that an issue may be formed on each allegation by the 
respondent, and the court may pass intelligently thereon: therefore, 
an allegation that two hundred and fifty persons voted illegally— 
some because not twenty-one, others who had not paid taxes, others 
non-residents of the city of Macon, and so on, enumerating ten classes 
of illegal voters without even indicating the number in any class or 
naming a single man—is wholly insufficient in law, and cannot be 
considered. 

. Though all the managers at two of the polling places were not free- 
holders, as required by charter, yet if they were appointed regularly 
by council, without fraud or collusion with the incumbent, they 
became de facto managers of the election, and the entire vote at 
those tw» polls should not be rejected, especially if it required the 
rejection of both to oust the incumbent and install the applicant, 
and at one of them a majority of the managers were, according to 
the allegation, freeholders, and therefore de jwre as well as de facto 
managers—and if there be no allegation of any wrong having been 
done at those polls in admitting or rejecting votes by the managers 
80 appointed and acting. 
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Quo warranto. Pleadings. Elections. Before Judge 
Simmons. Bibb County. At Chambers. September 6, 1879. 


Collins petitioned for the writ of guo warranto against 
Huff, the acting mayor of Macon. He alleged that on 
December 14, 1878, an election for that position took place ; 
that he received a majority of the legal votes, and that 
Huff’s election was not legal. This charge of illegality was 
based on three grounds: 

1. That illegal votes were cast for Huff. Ten classes of 
illegal votes were mentioned—by persons living outside 
of the city, by minors, ete.—and the aggregate was stated 
at two hundred and fifty. No names were mentioned, nor 
were the illegal votes apportioned among the classes. 

2. That the election itself was illegal, and gave no title 
to Haff, because of want of compliance with the charter in 
regard to giving notice thereof, and because of illegal reg- 
istration. 

3. That two of the polling precincts were illegally man- 
aged, two of the managers at one and one at another not 
being freeholders, as required by the charter. 

An answer was made, but not sworn to. The court re- 


fused the prayer of the petition, and plaintiff excepted. 


W. Dessau; Jno. L. Harpeman, for plaintiff in error. 
Bacon & Rurnerrorp; Sam. Jemison, for deferdant. 


Jackson, Justice. 


1. The application for leave to file the guo warranto 
rests purely upon the title of Collins to the office of mayor 
of Macon by virtue of the election the legality of which he 
attacks. He shows no interest in the office as a citizen or 
otherwise on the face of the application. His prayer is 
that Hoff, filling an office to which he is entitled, be ejected, 
and that he, Collins, be installed ; and his allegation is that 
he is entitled because he was elected at the election held on 
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the 14th of December, 1878, and in the same paper it ap- 
pears that Huff had been the prior incumbent, and there- 
fore, by virtue of the charter, held over, if not lawfully re- 
elected, unless another had been so elected. 

Under such circumstances, se set out in his petition, he 
cannot assail the whole election as void, because in so doing 
he destroys the only title he has to the office, and the only 
interest which he alleges that he has therein. Hence those 
grounds which assail the entire election as illegal are de- 
murrable and cannot be considered. The King vs. Cudhiff, 
6 Term R., 508; 2 Term, 771; 4 Term, 687. 

This disposes, therefore, of the allegations of want of 
notice and proper registration which, if true and sufficient 
in law te have any effect, would defeat the whole election 
and leave Huff holding over and in office until a successor 
is elected. Code, §3203; 44 Ga., 495. 

2. But it is alleged that there were two hundred and fifty 
illegal votes cast which defeated him and elected Collins. 
This allegation as set out in the petition is also demurrable. 
It is too general. No issue can be joined on it, nor can the 
court pass on it intelligently. Ten reasons are given why 
these votes are illegal, or the voters are divided into ten 
classes—some non-residents, others net twenty-one years of 
age, others net naturalized, others not having paid taxes, 
and so on; and yet it is not alleged how many of the two 
hundred and fifty voted illegally because they were too 
young, er non-residents, or had not paid taxes, and no man 
who had voted illegally is named—not one. Suppose the 
court should held that all the classes, nine of them did vote 
illegally, but the tenth did not, still no judgment could be 
rendered in favor of the applicant unless the nine classes 
embraced voters enough to change the result of the election 
as declared by the managers. That result gave Huff one 
hundred and twenty-nine majority. It was absolutely nec- 
essary, therefore, to show more than that number of illegal 
votes. If, then, it were held that payment of taxes not actu- 
ally demanded did not disqualify, or that the registry con 
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cluded that question, and nobody registered could be dis- 
franchised on that ground, and if two hundred of the two 
hundred and fifty voters charged to be illegal for some of 
the ten reasons, were embraced in the class of non-payers 
of taxes, then Huff would still be elected by legal votes. 
So that it is essential to set ont how many voters belonged 
to each illegal class. It would have been better, too, to set 
out their names, and to make distinct and clear specifications 
issuable as required in all our suits—plainly and distinctly 
setting out the cause of action—so that the other side might 
know what he had to meet. In this case not an illegal 
voter is named, and the number illegal on any specific 
ground is nowhere given. The allegation is wholly insuffi- 
cient in law, and the judge was right to hold it to be so, 
and to refuse the motion to file on this allegation. 

3. The remaining allegation is made in the amendment. 
It attacks the election at two of the polling places on the 
ground that at one of them one of three managers was not 
a freeholder, and at the other two were not. But they were 
all regularly appointed by the city council, and were de 
Facto officers. No allegation is made of fraud in the ap- 
pointment, or of collusion with Huff. No voter was 
rejected or allowed to vote illegally at either of these two 
places, so far as the allegation discloses what transpired. 
The managers acted fairly and legally, so far as appears. 
Both candidates participated in the election at these places, 
and both got votes, and neither made complaint until after 
the result, and long thereafter. The judge, therefore, did 
not abuse his diseretion in rejecting the motion on this alle- 
gation ; for the law rests a discretionin him. 45 Ga., 495. 
Un the contrary, it would have been abused, perhaps, if he 
had thrown out these two polling places, which embraced 
two entire wards, and let the others decide the election. 
All he could properly have done would have been to set 
aside the whole election and order a new one; and that he 
could not do, because thereby Collins’ only title was de- 
feated whenever the whole election became invalid and was 
set aside. 
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This case is unlike the Jonesborough case. Hawkins vs. 
Jonesborough, decided this term. There the town council 
appointed some of themselves to assess property for taxation. 

It is rather like the case of Hussy et al. vs. Gallagher 
et al., 61 Ga., 86, where the parties complaining of irregu- 
larities participated in the election and were held to be 
estopped. 

On the whole, we do not see how the judge could have 
done otherwise than to reject the motion to file the appli- 
cation, and the judgment is affirmed. 

See, cited for plaintiff in error, Code, §1334; charter 
Macon, §12 e¢ seg.; 70 Ill., R., 25; 14 Zb., 476; 4 Tenn., 
223; 4 Cowen, 103 and note, 383; High on Ex. Rem., 
§$732-53, 607, 621, 629, 691; Code, §8203; acts 1871, 
p. 118; Cons., art. 11, sec. 1, par. 1; art. 12, par.5; art. 11, 
sec. 11, par. 1; Cooley, 601; Johnston et al. vs. Macon, last 
term; Walker vs. Collins, last term; City Code, $17; act 
September 30, 1870 ; Code, $1334; Cooley Cons. Lim., 603, 
note; 20 Ga., 746; Brightly’s Lead. Cases in Eq., 480. 

For defendant in error, McCrary on Elec., §§281, 282, 
115, 264, 266, 278, 276,277 ; 44 Ga., 495; Brightly’s Elec. 
Cases, 466, 467, 276, 452, 448, e¢ seg.; Dillon Mun. Corp., 
136; Cooley Cons. Lim., 621, 203; 3 Cal. R., 480; 7 Ala., 
114; act 11th Dee. 1871; 33 N.J.,195; 12 Mich., 508; 15 
Ohio St., 137; 2Tenn., 771; 4 7b., 687; 67b., 508; Const. 
of ’77, art. 1, sec. 1, par. 2; 8 N. Y., 89; 14 Barb., 259; 5 
Hill, 616; Code, §1334; 6 B. & Cress., 240; 61 Ga., 91; 
28 Penn. St., 9; 35 7b., 263; 45 7b., 396; 44 7b., 332; 15 
Ohio, 114; Code, §§1329-1334 ; 33 N. Y., 198. 

The answer not Leing sworn to, is not considered except 
as a demurrer. 


Judgment affirmed. 
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Sairn vs. Hupspers, administrator. 


| Warner, Chief Justice, being engaged in presiding over the senate, organized as a 
court of impeachment, did not sit in this case. ] 


The action being in the short statutory form, with personal service on 
the defendant, and no defense made by plea or demurrer, and there 
being no allegation touching the date of the intestate’s death or of 
the grant of administration upon his estate, the statute of limita- 
tions was not in the case. The action was commenced in 1877, 
upon notes of the intestate, due in 1868, and upon an account 
dated in 1870. 


Administrators and executors. Statute of limitations. 
Pleadings. Before Judge Wrieut. Baker Superior Court. 
May Term, 1879. 


Reported in the opinion. 


Srrozer & Smrra; L. P. D. Warren, for plaintiff in 
error. 


D. H. Pore; O. G. Guruey, for defendant. 


Buieckey, Justice. 


The action was commenced in 1877 upon notes due in 
1868, and upon an account contracted in 1870. The ordi- 
nary period of limitation applicable to the notes is six, and 
to the account four years. Code, $$2917, 2918. But where, 
as here, the debtor is dead, his administrator is allowed 
twelve months to look into the condition of his- estate, 
(Code, §2530,) and during that interval is exempt from suit. 
Of course, too, there can be no action between the death of 
the intestate and the grant of administration, for there is 
no party who can be made defendant. This declaration is 
in the brief statutory form authorized by sections 3391 and 
3393 of the Code, the use of which against administrators 
is expressly sanctioned by section 3399. Whether the 
action was barred or not during the life of the intestate 
does not appear on the face of the declaration; it is not 
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alleged when he died, or when administration upon his 
estate was granted. There was personal service on the de- 
fendant, and no defense was filed—no plea, nor even a de-. 
murrer. The statute of limitations may be waived by an 
administrator unless the bar attached in the life-time of his 
intestate. Code, §2542. The declaration being as full as 
the forms laid down in the Code, and having a copy of the 
notes and of the account attached, and not showing on its 
face affirmatively that the action was barred as ‘to either, 
the statute of limitations was not in the case, and there 
should have been no ruling made upon it. It is true that, 
under the Code, §3459, patent defects in pleading may be 
taken advantage of by motion, but this declaration, if de- 
fective at all, (and that it is would be difficult to hold,) is 
not so defective as not to require an answer. The most 
that can be said is that the action may be barred ; there is 
no certainty that it is barred. Judgment for the plaintiff, 
on the declaration as it stands, would not be arrested. In 
most cases, the defense of the statute of limitations is a 
mere privilege, and must appear on the record. 

Judgment reversed. 


Roserts et wx. vs. Smiru, clerk. 


(Warner, Chief Justice, being engaged in presiding over the senate, organized as a court 
of impeachment, did not sit in this case.) 


This court will not require the clerk of the court below, by mandamua, 
to send up a record when the case could not, under the law, be 
heard after its arrival, and the process would thus be useless. (R.) 


Practice in the Supreme Court. September Term, 1879. 


On September 2d, 1879, counsel for Roberts e¢ wx. ob- 
tained a mandamus nisi to compel Smith, clerk of Laurens 
superior court, to send up a record in the case of Roberts 
et ux. vs. Stanley et al. The mandamns was returnable on 
September 16th. On that day respondent answered, alleg- 
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ing various reasons why he did not send up the record. 
Among others he stated the following: The term of court 
at which said case was tried adjourned on February 28th, 
1879, and the presiding judge took the papers, it being 
agreed that a motion for new trial should be made within 
thirty days, and decided without argument. On May 8th, 
a bill of exceptions was filed in office. Respondent went 
to resident counsel for plaintiffs in error, and asked for the 
papers, but failed to get them until May 16th, which left 
only two of the ten days prescribed by law for sending up 
records—which time was not sufficient. 

Movants’ counsel made an affidavit showing that he had 
frequently endeavored to get the clerk to send up the 
record after the filing of the bill of exceptions, and that the 
main ground of refusal or failure had been the non-pay- 
ment of costs. 

Respondent’s counsel moved to discharge the rule, be- 
cause it was not taken ont in proper time, and because the 
Oconee circuit, to which the case would belong, having al- 
ready been finished, a further prosecution of the rule would 
be useless. The court discharged it. 


E. N. Broytes, for movants. 


Roti A. Srantey, by Jackson & Lumpkin, for respon- 
dent. 


J ACKSON, Justice. 


This is a mandamus to compel the clerk of the superior 
court of Laurens county to certify and send up the record 
of a case pending in that court and brought by bill of ex- 
ceptions to this court. Among other things, the clerk, 
in answer to the mandamus nisi, shows for cause that the 
original papers were in the hands of counsel of plaintiffs in 
error, and therefore, though he called for them, he could 
not procure them in time to send them up regularly. It 
further appears that the mandamus was not applied for as 
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soon as it might have been and ought to have been, and 
that if the case were brought up now, the act of 1877 
would not relieve the plaintiff in error from any laches of 
which he may have been guilty ; because the record would 
not reach this court until the cases on the Oconee circuit 
docket were all disposed of. Before the application was made 
to make absolute the rule nzs¢, that docket was entirely dis- 
posed of. The Jaw will not do a mere vain thing, which can 
result in no practical good. Therefore it will not require 
the record of a case to be sent here when the case could not 
be heard and the record would be of no service to any par- 
ty. Acts of 1877, p. 95. 

Therefore the mandamus absolute is denied, and the 
rule is discharged. 


K.eckiry vs. LEYDEN. 


| Warner, Chief Justice, being engaged in presiding over the senate, organized as a court 
of impeachment, did not sit in this case. ] 


1. A note given on the 27th of April, 1877, for the price of a fertilizer, 
stipulated as follows: ‘‘It is expressly understood, agreed, and 
covenanted that said Leyden sells said fertilizer on the state inspect- 
or’s analysis as to quality and effect on crops, his brand being on 
every sack, and that I accept said inspection as final in regard to its 
quality, I waiving all pieas of failure of consideration.” The buyer 
pleaded failure of consideration, averring, among other things, 
**that the plaintiff did not furnish defendant with any analysis; 
that there was no analysis of the state inspector on any of the sacks; 
that the said fertilizer was not in sacks, barrels, or other vessels, so 
that they might be branded by the state inspector; and that defend- 
ant had no means of knowing the constituents of said fertilizer.’’ 

Heid, that, on demurrer to the plea, these allegations were to be taken 
as true, and that so taking them, the seller did not in fact deliver 
the restricted guaranty which the contract contemplated, ard that 
the parties were therefore remitted to the general warranty implied 
by law. 

Held, further, that it being a penal offense to sell a fertilizer not duly 
branded or mirked, no such sale can be the basis of a legal contract, 
and if the illegality be properly pleaded and proved, no recovery 
can be had for the price. 
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. If the note sued upon stipulates for the payment of counsel fees, 
and a copy is attached to the summons in the county court, no 
claim for such fees need be expressly set out in the summons in 
order to render evidence as to the amount admissible. 

3. After verdict, it is too late to raise the question as to whether the 
jury trying the appeal ought to have been taken from the grand 
jugy instead of from the petit jury. 

- al = = 
Contracts. Warranty. Sales. Pleadiny. Jury. Before 

Judge Crisp. Macon Superior Court. May Term, 1879. 


Reported in the opinion. 
W. S. Watrace; R. T. Necos, for plaintiff in error. 
No appearance for defendant. 


SLECKLEY, Justice. 


1. The demurrer to the plea admitted the facts alleged in 
the latter to be true. By fair intendment, one of these 
facts was that the fertilizer was not in fact branded or 
marked. The inspector’s brand was the restricted guar- 
anty, or the sign or emblem of it, which the contract con- 
templated, and if there was no brand, there was no delivery 
of the restricted guaranty. The consequence would be that 
the parties would be remitted to the general warranty im- 
plied by law. 61 Ga., 392. 

Moreover, it is to be observed that at the date of this 
contract it was a penal offense to sell a fertilizer not duly 
branded or marked; and this being so, no such sale could 
be the basis of a legal contract. We are not sure that ille- 
gality, as a distinct substantive defense, was sufficiently 
pleaded, but with a proper plea of that nature, and it 
established, there could be no recovery. 

2. Evidence was admissible to show what was a reasonable 
allowance for counsel fees. The note stipulated for the 
payment of counsel fees, and a copy of the note in full 
was annexed to the summons. Suit by summons is rather 
by way of hint or suggestion, than by way of full and ex- 
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plicit declaration. The debtor having promised to pay 
counsel fees in case of suit, could not be much surprised, 
after being refreshed by service of a copy of his note eon- 
taining the promise. He might reasonably expect that the 
plaintiff would proceed for all to which the contract entitled 
him, though no express claim for counsel fees was made in 
the summons. 

3. After you have accepted your jury, and they have 
rendered their verdict against you, it is too late to inquire 
from what list they were taken, or from what box their 
names were drawn. This seems so obvious that we can 
almost wonder that it has been made a question. 

For error in striking the plea, judgment reversed. 


Maneet vs. HIiGHTowEr. 


. The contest being between a judgment creditor of a trust estate, 
and a renter who claimed cotton raised on Jand of the estate by him 
on the ground that he had paid the rent and the products of his 
labor belonged to him, the rent being a specified amount of money 
for which a note was given, evidence as to the usual rent in kind 
and the value of cotton was irrelevant. 

2. A trustee rented trust property and took a note for the rent, which 
he traded before due ; the original renter sub rented and took a 
note for the rent, which was paid. Cotton raised by the sub-tenant 
was levied on by one who had a judgment against the income of 
the trust estate: 

Held, that the rent note was-the income, and the cotton was not sub- 
ject. 


Trusts. Evidence. Landlord and tenant. Judgment. 
Before Judge Speer. Upson Superior Court. November 
Adjourned term, 13878. 


Reported in the decision. 
J. A. Corren, for plaintiff in error. 


J. Y¥. Auten, for defendant. 
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Warner, Chief Justice 


At the May term, 1875, of Upson superior court, Man- 
get obtained a verdict and judgment against the income of 
the trust estate in the hands, or that may come into the 
hands, of A. D. Brown, trustee for Ida May Brown, for the 
sum of $100.00. 

Execution was issued thereon 16th November, 1875, and 
on 29th October, 1877, the sheriff of Upson levied it upon 
400 pounds of seed cotton unpicked in the field of twelve 
acres, the trust property of defendant in fi. fa.; also on 500 
pounds of seed cotton picked off of said field, but in posses- 
sion of Hightower—the renter of said field for that year, 
1877—which cotton was levied upon as the income of the 
trust estate of defendant in fi. fa. 

Hightower filed a claim to said cotton, stating in his 
affidavit and bond all the levy contained ; but claiming the 
property as not subject to the fi. fa. 

At the November adjourned term, 1878, of Upson court, 
issue being formed, this claim case was tried. 

Plaintiff, put in evidence the fi. fa., the levy, and so 
much of claimant’s pleadings as showed the cotton the in- 
come of the trust estate. 

Claimant introduced the following witnesses: John 
Gibson, who testified :—He rented the field in which the 
cotton was raised for said year 1877, and sub-rented it 
to Hightower at what he gave for it; that is, he gave 
$25.00 note for the rent and let Hightower take his place, 
so to speak; that he took a note on Andrews for $25.00, 
indorsed by Hightower for the rent, and said note was 
paid before the levy. 

J.S. Shannon testified that defendant, Brown, let him 
have the rent note on Gibson of $25.00 in payment or as a 
credit on an account for merchandise—family supplies ; he 
got the note two or three days after it was given by Gibson. 

Hightower testified that he gave the note of $25.00 
on Andrews, indorsed by himself, to Gibson for the rent of 
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the field for 1877, and Andrews had paid off the notte to 
Gibson before the levy. That he knew nothing of the 
judgment against Brown, trustee, ete. That about 1500 
pounds of seed cotton would make a bale, and he gathered 
as much as two bales of cotton off of the field that year. 

Plaintiff's counsel asked witness the customary rent in 
kind, and the value of all the cotton raised that year, 1877, 
by claimant on that field. The court refused to allow this 
proof to be made. 

During the examination of this witness it was admitted 
that the renting was not in kind, but for a note of $25.00 
by Gibson ; and sub-let to claimant for a note of $25.00 on 
Andrews—indorsed by him—and that the notes were set- 
tled before levy. 

The court held that under these facts the note would be 
the income of the trust estate, and not the cotton levied 
upon, and directed a verdict to be taken for the claimant, 
which verdict was taken and judgment entered. 

Plaintiff moved to set aside the verdict and judgment, 
and for a new trial:—because the verdict was contrary to 
law and the evidence ; and because the court erred in re- 
jecting proof of customary rent in kind, and value of the 
cotton raised that year by claimant on the field of the trust 
estate. 

The motion was overruled and plaintiff excepted. 

There was no error in overruling the plaintiff's motion 
for a new trial on the statement of facts contained ia the 
record. 

Let the judgment of the court below be affirmed. 

14 
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Curpstreap vs. Porter. 


[WaRner, Chief Justice, being engaged as presiding officer of the senate upon an im- 
peachment trial, did not sit in this case.] 


A constable charged with the execution of a possessory warrant, duly 
issued against specific property, has no discretion but to execute it, 
snd whilst he holds possessioa Jawfully, under such warrant, he is 
not liable to be sued in trover by the true owner. 


Trover. Possessory warrant. Officers. Before Judge 
Hoop. Early Superior Court. April Term, 1879. 


Reported in the opinion. 
E. C. Bower, for plainiff in error. 
R. H. Powe t, by brief, for defendant. 


Bieck.ey, Justice. 


On the 1tth of March, 1878, Porter brought trover 
against Chipstead for a certain described ox. The plea 
was, not guilty. At the trial, the evidence as to title was 
conflicting, that for the plaintiff below tending to establish 
title in him, and that for the defendant tending to establish 
it in one Grist, or rather in the wife of Grist. It appeared 
that the defendant, Chipstead, was in possession of the ox 
when the action was brought; but he testified, and nothing 
to the contrary was chown, that his possession was only as 
an officer of the law, a constable ; and that he held it under 
legal process. The process was put in evidence. It was a 
possessory warrant issued by a justice of the peace, in favor 
of Grist against one Hodges, on the 9th of March, 1878, 
and was founded upon an affidavit made by Grist. The 
affidavit and warrant were both in substantial conformity 
to the Code, $4032. The ox was described, and the warrant 
commanded that he be seized, and that Hodges be arrested. 
Upon it wasa return by Chipstead, as constable, of such 
seizure and arrest, dated the same day the warrant issued. 
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There was also in evidence an order of the same date, 
signed by the magistrate who issued the warrant, adjudging 
the possession of the property to Hodges, and directing 
that it be turned over to him upon his giving bond and 
security. A further order by said magistrate was in evi- 
dence, dated two days later, that is, March 11, the same day 
on which the action of trover was commenced, reciting 
that Hodges had been unable to give the required security, 
and directing that the property be delivered to Grist upon 
bond and security being given by him. On the 14th of 
March, Grist gave bond and security, in terms of the last 
order, and the magistrate approved the same: The jury 
found a verdict for the plaintiff, Porter; and the defendant 
moved for a new trial because the verdict was contrary to 
law and evidence. The court overruled the motion, and 
this is one of the matters of exception, another being that 
the court erred in charging the jury, “that if possession 
was shown in the defendant at the time of bringing the 
suit, it was such conversion as would entitle the plaintiff to 
recover.” 

We think the eourt erred in so charging, and that the 
verdict was contrary to law. Process is of two kinds, one 
of which directs the officer to seize the defendant’s property 
generally, and leaves the officer to find and identify it ; the 
other directs him to seize some specific article or articles of 
property which are pointed out and described in the pro- 
cess itself, and which, if the process be legal and issued by 
competent authority, the officer must seize at his peril. 
Acting under the former species of process, he is left to 
inquire and judge for himself as to what particular property 
his process covers, and he must make no mistake to the 
injury of third persons; he must not take the property of 
strangers, for his process is no warrant to do that, but is 
warranted only for seizing the property of the defendant. 
57 Ga., 596; 60 /6., 516. But acting under the latter 
species, he has no concern but to find what his process de- 
scribes, and deal with it as the precept commands him. 13 
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have been understood to mean that he must prove it by his 
witnesses without regard to the evidence furnished by the 
state. According to the ruling in Urawford vs. The State, 
12 Ga., 142, this was erroneous. 

Inasmuch as the case is rather close on the testimony on 
this material point, and in view of the situation of our 
recently emancipated population when the facts transpired, 
we think that the ends of justice require a new trial. 

Judgment reversed. 


PoLvarD vs. Kina. 


[Warner, Chief Justice, being engaged inthe senate as presiding officer upon an im- 
peachment trial, did not sit in this case.] 


After a claimant and the plaintffin fi. fa have litigated through a reg- 
ular claim case, and the property has been found subject, a court of 
equity will not enjoin a sale under the levy because the plaintiff’s 
judgment against the defendant in fi. fa. was not signed by the plain- 
tiff or his counsel. Such a defect is a mere irregularity, and does 
not render the judgment void ; but if it did, the claimant ought to- 
have made the question in the claim case, and is now too late. 


Injunction. Judgments. Claim. Before Judge Craw- 
rorD. Chattahoochee County. At Chambers. July 3, 1879. 


John Pollard filed his bil] against Henry King, making 
substantially the case set out in the head-note. He held 
under a purchase from Leroy Pollard, against whom the 
judgment was obtained in favor of King. The injunction 
prayed for was refused and complainant excepted. 


C. J. Tuornron ; J. F. Pov, for plaintiff in error. 
H. Bussry ; Peasopy & Braxnon, for defendant. 


BuEckey, Justice. 


There was a levy under a fi. fa. which purported to be 
founded upon a judgment of the superior court, A claim 
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was interposed to the property. The claim case was tried, 
and a verdict was rendered finding the property subject. 
Before a sale was effected in pursuance of this finding, the 
claimant filed the present bill to open and re-examine the 
matter, and prayed an injunction to arrest the sale. The 
injunction was denied. 

The point of the bill is, that the original judgment on 
which the fi. fa. issued was not signed by the plaintiff or 
his counsel. We have already decided that the omission to 
sign did not render the judgment void, and was curable by 
amendment. Pollard vs. King, 62 Ga., 103. But were 
the judgment utterly void, it must be treated as valid so 
far as the claimant is concerned. He has had his day in 
court, and there has been a final adjudication that the prop- 
erty is subject to the fi. fa. That adjudication necessarily 
involves the proposition that the ji. fa. was founded upon 
a valid judgmeut which had a lien upon the property. 
That the claimant did not know of the defect in the judg- 
ment until after his case was tried and lost, makes no dif- 
ference, for he might and ought to have krown of it. The 
bill renders no excuse for his ignorance, only that he pre- 
sumed the officers did their duty, and that everything was 
regular and legal. To stand upen this presumption in one 
trialand then claim a:d obtain another trial in order to prove 
that it was at variance with the actual fact in the particular in- 
stance, would be to protract litigation nnduly and unneces- 
sarily. Whena fi. fa. purports to rest upon a judgment, 
whoever resists a sale under the fi. fa. ought to look at the 
judgment. The fi. fa. is but an arm; the judgment is the 
body out of which it grows, and to which it is attached. 
Judgment affirmed. 
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Hooks vs. Brapy et al. 


(Warner, Chief Justice, being engaged in presidmmg over the senate organized asa 
court of impeachment, did not sit in this case.) 


If there were equity in the facts set up in te bill, those facts being 
denied by the answer, and ‘here being affidavitsin support of the bill 
and others of the answer, this court, in such a case, will not control 
the discretion of the chancellor in denying the injunction, unless 
clearly abused ; and in this case it was not abused. 


Injunction. Before Judge Crise. Sumter County. At 
Chambers. May 2d, 1879. 


Hooks filed his bill against Brady et a/., making, in brief, 
the following case: Complainant sued out an attachment 
against Curtis Folks, which was levied on certain personalty, 
and Osear Folks interposed a claim. By a misapprehen- 
sion on the part of counsel, resulting from a confusion of 
eases, no declaration in attachment was filed at the first 
term, and at a subsequent term the attachment was dis- 
missed on that ground. brady holds a mortgage on the 
property, and is proceeding to foreclose the same. This is 
collusive and for the purpose of defeating the complainant, 
Oscar Folks not claiming as against the mortgage. All the 
parties are insolvent. The prayer was for injunction 
against the mortgage, to subject the property, ete. 

The answer denied the leading allegations of the bill. 
There were affidavits in support of both bill and answer. 

The court refused the injunction, and complainant ex- 


cepted. 
Guerry & Son, for plaintiff in error. 
J. A. Anstey; J. W. Brapy; J. L. Buack, for defendants. 


Jackson, Justice. 


The party complaining should have pleaded properly 
and in time in the claim case. But even if equity would 
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have relieved against his failure to file the declaration in 
attachment, it was in the discretion of the chancellor to 
grant or to refuse the injunction, because the answer swore 
off all the facts in the bill as to title in defendant in attach- 
ment, and it was supported by suudry affidavits. So that 
the bil] and depositions supporting it were one way, and the 
answer and depositions supporting it were the other, thus 
producing conflict of evidence, in which case the discretion 
of the chancellor will not be controlled in refusing the in- 
junction unless it has been abused. In this case it was not 
abused. 

Judgment affirmed. 















Becuanan vs. STERLING. 









. Where the affidavit for attachment obviously means that the de- 
fendant is indebted to the plaintiff in the amount named, a clerical 
omission of the word ¢s will not vitiate. 

2. The direction of attachment to sheriffs and constables, when it 
ought to be directed to constables only, is amendable; and the levy 
being made by a constable, the proceeding is not void. 

3. A physician is not obliged to charge for all his visits though he may 
have a legal and more] right to do so. 

4, Where there is no debt of another, present, past or prospective. 
there can be no collateral promise to pay it. The promise proved 

in this case was original, not collateral. 


















Attachment. Amendment. Contracts. Before Judge 
Hittyer. Fulton Superior Court. October Term, 1878. 











Sterling sued out an attachment against Mrs. Buchanan, 
returnable to the 1026th district G. M., and had the same 
levied on certain land by a constable. The justice rendered 
judgment against the property for the sum claimed. On 
appeal to the superior court, the same result was reached on 
a trial had before a jury. The defendant moved for a new 
trial upon the following grounds: 

1. Because the court refused to dismiss the attachment 
on the grounds that the affidavit did not disclose affirma- 
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tively that the defendant was indebted to plaintiff, as the 
verb “is” was omitted before the word “indebted ;” and 
that the attachment was improperly directed “To all and 
singular the sheriffs and constables of the state,” it being 
returnable to a justice court. 

2. Because the verdict was contrary to evidence, law, and 
the principles of justice and equity. 

The evidence disclosed that the claim sued for was based 
on an account for inedical serviees rendered by the plaintiff 
to the brother of the defendant. Plaintiff testified that he 
was employed by defendant to perform these services, and 
treated her brother at her special instance and request ; that 
she was to pay his bill; that had he charged for every visit 
his account would have exceeded $100.00; that whilst his 
patient was convalescent, and it was not necessary to pre- 
scribe for him, he made no charge; thus the account was 
kept within the $100.00, amounting only to $96.00. 

The defendant denied that she ever contracted to pay 
plaintiff, but alleged that she simply told him that her 
brother would pay him, as he had the money. 

The messenger whom defendant sent for plaintiff testified 
that defendant said she would see the bill paid; that she 
had money belonging to her brother ; that plaintiff refused 
to respond to the call until this statement was made to 
him. 

The motion was overruled, and defendant excepted. 


Joun A. Wimpy, for plaintiff in error, cited Code, §§3273, 
3365. 1950; 54 Ga., 278 ; 52 7b., 332; 15 7b., 267; 58 Z6., 
406; 21 Zd., 238. 


A. A. Mannina, for defendant, cited 20 Ga., 46; 15 Zb., 
267 ; 44 Jb., 454; 37 Tb., 18; 30 Zb., 218. 
Buiecxktey, Justice. 


1. The affidavit for attachment obviously means to affirm 
indebtedness. The omission of the verb 7s was a clerical 
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slip, and can very well be supplied in construction. If the 
plaintiff were indicted for perjury, no court or jury could 
doubt that he meant to swear, and did swear, to the exist- 
ence of the debt. 

2. The misdirection of the attachment was amendabie, 
Code, §3316 ; and the levy having been made by a proper 
officer, was not void. Warren vs. Purtell, this term. 

3. It is a rare complaint against a physician that his bill 
is toosmall. The law puts no such pressure upon a doctor 
as to require him absolutely to charge for every visit. It 
allows him the gratification of a free and friendly call upon 
his patient, even when he has a right to put it in his bill. 
The gratuitous visits of the plaintiff were made, it seems, 
during the period of convalescence, and when there was no 
necessity to prescribe. There is no evidence that his account 
was ever in faet more than one hundred dollars, so as to be 
beyond a magistrate’s jurisdiction. He may have kept it in 
bounds, partly for the purpose of having the cheap and ex- 
peditious remedy afforded by a justice court, but did this 
motive appear, we do not know that he would be obliged 
to charge up to the extreme limit of his right. 

4. In support of the verdict, we are to take it that the 
jury believed the version of the contract given by the plain- 
tiff; and if so, the promise proved was original, not collat- 
eral. There was no credit extended to the defendant’s 
brother, the patient. He was treated at her special instance 
and request, and on her express promise topay. There was 
no debt of the brother to the plaintiff, present, past or 
prospective; and that being so, it was impossible that the 
defendant’s promise could have been collateral. 

Judgment affirmed. 
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West, administrator vs. Taz Bank or Americus. 


[ Warner, Chief Justice, being engaged in presiding over the senate, organized as a court 
of impeachment, did not sit in this case.] 


A verdict doubtful in meaning in consequence of being written partly in 
figures and partly in letters, thereby rendering its amount somewhat 
uncertain, may be explained and read in the light of the pleadings, 
and the true amount be thus ascertained. 


Verdict. Practice in the Superior Court. Before Judge 
Crisp. Lee Superior Court. March Adjourned Term, 1879. 


Plaintiff in error moved to set aside the judgment ob- 
tained agaiust him by defendant in error, because it did not 
conform to the verdict on which i was founded. The 
court overruled the motion, and the movant excepted. 

For the other facts see the opivion. 


J. HW. West; Aten Fort, for plaintiff in error. 
W. A. Hawkins; Guerry & Son, for defendant. 
Jackson, Justice. 


This was a motion to set aside the judgment on the 
ground that it did not follow the verdict. The verdict is 
for eighteen hundred dollars, written thus : “eighteen 1800 
dollars ;” the judgment is for eighteen hundred dollars, 
written ont in fall. The pleadings show that the petition, 
rule nzsi and absolute to foreclose the mortgage, were all 
for eighteen hundred dollars. 

Plaintiff in error contends that the word “eighteen” in 
writing, qualifies the following written word “dollars,” and 
that the verdict should be read leaving out the figures 
“1800.” On the other hand, the pleadings all show that 
eighteen hundred dollars was the sum sued for in the peti- 
tion and rule, and it was right, we think, to read the ver- 
dict in an ambiguous case in the light of the pleadings. 
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Besides, the certificate of the judge shows that there were 
ear-marks which could not be sent up by the clerk as part 
of the record, which assisted in his interpretation of the 
verdict. See 40 Ga., 249. 

Judgment affirmed. 









FLemine, guardian, vs. Burrs, administrator, e¢ al. 


fWarneER, Chief Justice, being engaged in presiding over the senate , organized as @ 
court of impeachment, did not sit in this case. ]} 






1. Land under levy by execution founded on a genera) judgment from 
a state court when the debtor filed his petition in bankruptcy, is not 
disengaged from the levy or the lien by a sale made by the assignee 
under an order to sell free from incumbrances, the order granted by 
the register (not by the judge), and granted without notice to or ap- 
pearance by the plaintiff in the execution, and without his being 
named in the petition for the order or in the order itself, and with- 
out his lien being, in either, distinctly specified; his judgment never 
having been proved in bankruptcy, nor its lien submitted to that 
jurisdiction. 

2. The court may require levies upon personalty to be legally ac- 

counted for before acquiescing in a. verdict in a claim case subject- 

ing land; and the grant of a new trial not otherwise sustainable 
may be upheld because the levies upon personalty are neither dis- 
posed of by entries on the fi. fa., nor satisfactorily explained by the 
evidence. 






























Levy and sale. Judgments. Bankrupt. Claim. New 
trial. Before Judge Wrienr. Baker Superior Court. 
May Term, 1879. 









Reported in the opinion. 









D. A. Vason; W. O. Fremine; A. L. Hawss, for plain- 
tiff in error. 





Warren & Hosss, for defendants. 
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Fleming, guardian, ns. Butts, administrator, e¢ al. 


Briecktey, Justice. 


The property levied on and claimed was land. The jury 
found it subject. The court granted a new trial. It is to 
ascertain whether there was error in thus controlling the 
verdict that the writ of error was brought. 

The jf. fa. was in favor of Fleming and against Mills, 
Hull and Odom. It bore date December 8, 1868, and was 
issued from Baker superior court upon a judgment rendered 
by that court on the first day of January, 1868. It was 
for thirteen hundred and seventy-five dollars, besides costs. 
It was levied by the sheriff upon five described lots of 
land, eighteen head of cattle, eighteen head of hogs, five 
hundred bushels of corn, more or less, and thirteen mules, 
all as the property of the defendant Mills. This levy was 
made December 16, 1868, and embraces the land in contro- 
versy. Another levy upon the same land appears on the 
Ji. fa., bearing date November 18, 1875, but not stating as 
whose property the land was seized. Other levies are also 
entered upon the fi. fa. as follows: One, dated November 
18, 1875, on four described lots of land and five mules, as the 
property of the defendant Hull; one, without date, on two 
mules and ten head of cattle, more or less, with no state- 
ment as to whose property they were; and one, dated 
January 17, 1876, on two described lots of land, as the 
property of the defendant, Odom. There is no entry on 
the fi. fa. disposing of any of these levies, either as to the 
realty or the personalty. The claim case with which we 
are now dealing is confined to the five lots of land levied 
upon as the property of Mills on the 16th of December, 
1868, and again levied upon (as whose property not stated) 
on the 18th of November, 1875. The claim was interposed 
on the first of April, 1878, by the executrix of W. B. Parker 
and the administrator of J. R. Butts, and the trial was had 
at the May term, 1879, of Baker superior court. The 
plaintiff proved possession of the land in the defendant, 
Mills, at the date of the levy, December 16, 1868. The 
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claimants introduced, from the district court of the United 
States for the southern district of Georgia, a transcript of 
proceedings in bankruptcy, and they also introduced a deed 
from the assignee in bankruptcy covering the premises in 
dispute. It appeared from these documents that the de- 
fendant, Mills, filed his petition in bankruptcy on the 28th 
of December, 1868, and was adjudicated a bankrupt on the 
7th of January, 1869; that an assignee was appointed, to 
whom the effects of the bankrupt were duly assigned ; that 
on the 3lst of July, 1869, the assignee addressed a petition 
to the judge of the district court, praying him to order a sale 
of the premises free and clear of all incumbrances, accord- 
ing to law, in which petition the representation as to ineum- 
brances was.as follows: “ That said property is incumbered 
by a mortgage made and executed by the said bankrupt to 
one David J. Bailey, and by several judgment liens from 
the superior court of Baker county against the said bank- 
rupt, and that it is for the interest of said estate and of the 
creditors of said bankrupt that said property should be sold 
free and clear of all incumbrances;” that on the 6th of 
August, 1869, a register in bankruptcy acted upon the 
petition and passed an order directing the sale as prayed 
for, free and clear of all liens and ineumbrances, the sale to 
be made at public auction at the time and place of conduct- 
ing public sales in Baker or Dougherty county, and after 
due and legal notice; that the assignee sold the premises, 
in the manner prescribed, on the 5th of October, 1869, in 
Baker county, for fifty dollars, Parker, then in life, and 
the administrators of Butts being the purchasers, to whom 
the assignee conveyed, on the same day, by deed. This 
deed was the source and evidence of the claimants’ title. 
There was evidence showing that in December, 1868, corn 
was worth one dollar per bushel, and mules one hundied 
and twenty-five dollars each; hogs three or four dollars 
per head; cattle about seven dollars per head; that the 
bankrupt’s mules were carried away by his assignee in 
bankrnptey, and the cattle sold by said assignee. It ap- 
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peared that the plaintiff in 7. fa. realized nothing from the 
personalty levied upon as the bankrupt’s property ; that he 
endeavored to secure the same or some of it through the 
state courts, but made no application to the federal court. 
How this property passed out of the hands of the sheriff, 
and into the hands of the assignee in bankruptcy, was not 
shown, nor was there any accounting whatever for the other 
levies on personalty. The po session of the land in contro- 
versy in the present claim case was not shown to have 
passed out of the bankrupt, or into the claimants or any 
other person. The only evidence of possession of the land 
related to the date of the levy, to-wit: December 16, 1868. 

The court charged the jury, among other things, to this 
effect: That a sale of the land by the assignee, free from 
incumbrances, under an order passed by the register in 
bankruptcy, would be valid, and the purchasers would ac- 
quire title as against the levy and the lien, if the assignee 
made them a deed, and if they purchased without actual 
notice of the prior levy by the sheriff. The grounds of 
the motion for a new trial were that the verdict was con- 
trary to the charge of the court, to the evidence, the weight 
of evidence, and the equity of the case. 

1. If the verdict finding the property subject had nothing 
to render its propriety questionable except its conflict with 
the charge of the court, the grant of a new trial could not 
be upheld; for the charge was erroneous. The judgment 
which was rendered in January, 1868, bound all the prop- 
erty of the defendants from its date. Code, $3550. The 
execution was final process, and was duly levied before the 
petition in bankruptcy was filed. The adjudication of 
bankruptcy did not throw off the lien or dissolve the levy. 
Nor did the subsequent order of the register to sell free 
from incumbrances do either. That order was granted in 
the absence of the plaintiff in 7. fa., and without notice to 
him. He was not heard and not warned. His lien and 
levy were property, and to extinguish them without giving 
him an opportunity to be heard in support of them, would 
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be to take away his property without due process of law. 
He had not entered the bankrupt court; had not proved 
his debt ; had not asked that tribunal for any aid or any 
favor. It is not certain that the register intended to inter- 
fere with the levy, or that he even knew of it. The levy 
is not disclosed in the assignee’s petition for the order of 
sale; nor is the plaintiff or his particular judgment named, 
either in the petition or the order. But it is not material 
what the register intended ; if his purpose was to affect 
the plaintiff by such an order, he could not and did not 
accomplish it. All the world are not bound to encamp 
round about a register in bankruptcy for the purpose of 
observing his acts, and taking notice of what he inay be 
pleased to do on the ex parte petition of an assignee. 
Grant that in contemplation of law the district judge, as the 
real judicial head of bankruptcy, is thus attended, (and I 
think no such theory is to be countenanced,) there is no 
occasion to extend the fiction to a register, whose station is 
not at the centre of the system but in more remote and ob- 
scure regions. It is not absolutely certain that the jurisdic- 
tion to grant an order to sell free from incumbrances, can 
be exercised through a register. Perhaps it can be, when 
there-is due notice, and the application is entirely uncon- 
tested. 

2. We abstain from reversing the judgment granting a 
new trial, solely because there is some question as to ac- 
counting for the levies on personalty. One of these levies 
is without date, and another is of the same date as this upon 
land. Possibly there should be a more thorough sifting 
as to all. It is not even explained how the assignee got rid 
of the sheriff; and not a word of explanation is offered as 
to any but the one levy. 

Cited for reversal, 40 Ga., 257; 43 Zb., 383; 46 Zd., 
412; 52 Jb. 605; 53 Jb. 208; 55 7h. 11,579; 58 Zd., 
119, 604; bankrupt act of 1867, §§14, 20. For affirmance, 
U. S. Rev. Stat., §§4998, 4999, 5001; Bump on Bank., 8th 
ed., 164, 165, 601. 

Judgment affirmed. 





Smith vs. White. 





Samira vs. Wuirr. 


(Warner, Chief Justice, being engaged in presiding over the senate, organized as # 
court of impeachment, did net sit in this case.) 


1. A judgment rendered in 1867 and execution issued thereon on 8th 
of November, 1867, was put by the aet of 1869 under the Code as to 
limitation, and no entry being made on the fi. fa. until April 3d, 
1875, the judgment is dormant. 

. Litigation between plaintiff in execution and his ward for posses- 
sion and control of the fi. fa., will not prevent dormaney ; nor will 
the death of either plaintiff or defendant prevent it. , 


Judgments. Executions. Statute of limitations. Be- 
fore Judge Wriewr. Decatur Superior Court. May 
Term, 1879. 


An execution issned in 1867 was levied on eertain pro- 
perty of one of the defendants therein (White. and he filed 
an affidavit of illegality on the ground of dormaney. No 
entry appears on the fi. fa. from the date of it: issnarce 


until 1875. It was issued in the name of Butler, guardian, 
against White and others. Butler was the guardian of Mrs. 
Smith ; one Patterson succeeded him. Patterson, guardian, 
and others interested, filed a bill against Butler to eompel 
him te deliver up certain property, ineluding this fa. fi. 
In 1873 a decree was rendered for complainants, and the ji. 
Ja. was actually received in 1576. Butler died in 1874. 
The fi. fa. was delivered to the ward. On these facets the 
case was submitted to the court without a jury. He sus- 
tained the illegality. Plaintiff moved for a new trial. It 
was refused, and plaintiff excepted. 


Bower & Crawrorp, by brief, for plaintiff in error. 
No appearance for defendant. 
Jackson, Justice. 


The facts admitted are that the judgment was rendered 
and execution thereon issued in 1867, and no entry was 
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made thereon until 1875—so that this case falls within the 
ruling in Turner vs. Grubb, 58 Ga., 278, and must be con- 
trolled by it on the main point. It is dormant by virtue of 
the 8th section of the act of 1869 and the Code in respect 
to dormancy where that section puts it. 

Litigation between parties as to the right to possess and 
use the execution, as in this case between plaintiff in execu- 
tion and his ward, will not prevent dormancy ; nor will the 
death of either the plaintiff or defendant in execution. 

Judgment affirmed. 


Tirr vs. Towns, executrix. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case. | 


1. Where the representative character of the plaintiff is inserted in 
the declaration by amendment under section 3487 of the Code, the 
statute of limitations bears upon the action no more after the 
amendment than it did before. 

2. Under the facts in evidence, the value for hire of all the animals as 
a team was not relevant. One was but slightiy injured, another 
was damaged to its full value, and the other two were damaged 
unequally. The wagon was used for plantation purposes, not for 
hiring out, and the owner had other animals from which to make 
up a team and do the customary hauling. 

3. Where not only the liability of the defendant, but the correct meas- 
ure of damages, is fairly open to controversy, and where the plain- 
tiff has insisted upon too high a standard as to both, and thus 
forced the defendant to resort to a reviewing court, the case is not 
one for the allowance of counsel fees as a part of the recovery. 

. If it involves no delay or undue consumption of time, one or more 
of the jurors may, during the argument of counsel, make notes of 
what is said or -vhat is claimed; and that this is done at the request 
of counsel, and whilst he reads from a calculation which he has 
prepared, will make no difference. The counsel of each party is 
equally free to make such a request, and the members of the jury 
are all free to decline. 

. On the return of a verdict, the court may direct the jury to strike 
from it anything that is mere surplusage, 
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Statute of limitations. Damages. Counsel fees. Jury. 
Practice in the Superior Court. Verdict. Before Judge 
Crise. Dougherty Superior Court. April Term, 1879. 


Josephine Towns bronght case against Nelson Tift for 
damages alleged to have been sustained by reason of a 
wagon, team, etc., being precipitated into the Flint river 
whilst crossing a toll-bridge, the property of the defendant, a 
portion of the same having fallen down through the negli- 
gence of defendant in failing to keep it in proper repair. 
The damage was alleged to have been done in December, 
1870, and the suit was filed on May 16,1871. The defend- 
ant pleaded the general issue, and that plaintiff was not 
damaged by any act of carelessness of defendant. 

Atter evidence was introduced which defendant claimed 
showed that the property alleged to have been damaged did 
not belong to the plaintiff but to the estate of J. R. Towns, 
deceased, the declaration was amended by adding after the 
plaintiff's name, “as executrix of the last will and testament 
of John R. Towns, deceased.” This amendment was made 
on April 15,1879. The defendant then pleaded the statute 
of limitations. The jury returned the following verdict: 

“ We, the jury, find for the plaintiff $942.39 for damages 
and cost of court and counsel fees.” The court ordered all 
of the verdict after the amount found stricken out, and 
this without the consent of the jury. The defendant 
moved for a new trial upon the following grounds: 

1. Because the damages found are excessive, and espe- 
cially so in that plainiff’s counsel fees were included, there 
being no evidence that she was entitled to the same because 
defendant had acted in bad faith, or had been stubbornly 
litigious, or had caused the plaintiff unnecessary trouble 
and expense. 

2. Because the court erred in allowing plaintiff to amend 
her declaration by changing it into a suit in her representa- 
tive capacity. 

3. Because the court erred in refusing to charge the jury 
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in the words and language requested by defendant’s counsel 
in writing: “ That if the testimony shows that the property 
alleged to have been injured is not the property of the 
plaintiff, Josephine Towns, but is a part of the estate of 
J. R. Towns, deceased, bequeathed for the payment of his 
said J. R. Towns’ debts, and after the payment of his 
debts, then the residue to said Josephine Towns, and 
her daughter Jenny Liew; that said estate was in the 
course of administration at the commencement of plain- 
tiff’s suit, and that the debts of said estate had not been 
paid, or are still unpaid; that no division of the estate 
has been had between the leyatees under said will, and 
no assent given to the legacies therein contained, then the 
plaintiff is not entitled to recover in this suit, and their 
verdict should be in favor of the defendant.” 

4, Because the court erred in charging the jury that the 
above amendment allowed to plaintiff's declaration, had rela- 
tion to the filing of plaintiff's original suit, and in refusing 
to charge in the language of defendant’s request : 

“That the suit at the instance of plaintiff as exeeutrix 
of J. R. Towns commenced at the filing of the amend- 
ment in her right, as such executrix, to-wit: on this day 
(15 April, 1879), and if more than four years had elapsed 
from the wrongs and injuries complained of, to the filing 
of said amendment, then the defendant was protected 
under the plea of the statute of limitations, and they should 
find in his favor.” 

5. Because the court erred in allowing plaintiff's counsel 
(defendant’s counsel objecting thereto) to furnish one of 
the jury with paper and pencil, and in allowing him to take 
down and carry out with the jury items of damage, which 
he the said counsel alleged to be proven in the case, and 
which he read to the jury from a paper which he had in 
his hands. 

6. Because the court erred in directing the foreman of 
the jury to strike from the verdict as returned into court 
the words, “including counsel fees,” and in not having 
said words recorded as a part of said verdict. 
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7. Because the court erred in allowing David A. Vason 
to testify as to the value of counsel fees in the case, and in 
overruling defendant’s objection thereto, that there was no 
evidence in the case relating to defendant’s conduet in the 
said litigation which would warrant or jestify such evi- 
dence. 

8. Because the court erred in admitting in evidence 
testimony going to show the hire of the wagon and team, 
and the cost of a hand to attend to them while they were 
disabled from work on account of the alleged injuries they 
had received from falling through bridge, and in overruling 
defendant’s objection thereto, viz: that said items were 
not proper items of damage. 

The motion was overruled, and defendant excepted. 


S. Hatt; D. H. Pore, for plaintiff in error. 
D. P. Hut, for defendant. 
BLeckLey, Justice. 


1. The Code, in section 3333, makes the time of filing 
the declaration the time of commencement of suit. In see- 
tion 3487, it declares that “in an action by or against an 
individual the pleadings may be amended by inserting his 
representative character.” Here, the plaintiff below sued 


apparently as an individual, and pending the action, the 
declaration was amended so as to show that she sned, in fact, 


as the executrix of her husband. The right person was in 
court from the beginning, but she was there in the wrong 
capacity. Formerly, perhaps, such an error in pleading was 
not amendable, but when it was made amendable by statute 
the defect became completely curable, and when cured, it 
was as though it never had existed. After the amendment 
as before, the suit is the same suit, and not another; and if 
the same, the time when the declaration was filed is the 
time when it was commenced. Anamendment which goes 
to the whole action, and to the only party plaintiff on the 
record, cannot logically be regarded as_ the beginning of a 
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new suit. The very object of allowing it is to avoid the 
consequences of defeating the pending action and the insti- 
tution of another. One of these consequences might be a 
bar by the statute of limitations. The person holding a 
right and preceeding to assert it, but mistaking the capacity 
in which it is beld and ought to be asserted, might litigate 
for years, and at last be defeated on a plea of the statute. 
if the first action, as a whole, is to be saved by amendment 
at all, why not save it as against the statute of limitations? 
In the present case, the suit was in time, if the suit tried 
was identical with that begun when the declaration was 
filed ; but it was too late if the amendment inaugurated a 
new action. We think the former is the correct view, and 
that the statute of limitations has no more application since 
the amendment than it had before. 
2. Damages are given as compensation for the injury. 
Jode, §§2940, 3065. Whena person keeps a wagon and 
team for hiring out, to break up the team or disable it, is te 
cut off the income which would result from such hiring. 
But in the case before us, the use was alone for plantation 
purposes, and the plaintift had other animals from which to 
make up a team and do the customary hauling. Moreover, 
the four horses were damaged unequally; one was but 
slightly injured, another was damaged to its full value, and 
the third was injured worse than the fourth. With this 
inequality, to keep them grouped as a team, and to charge 
hire for them as such, is to make a foreed computation of 
the damages which the plaintiff sustained, especially in view 
of her preparation for supplying their places as a team from 
other animals en the plantation. The cost, if anything, of 
making this change in the constitution of a necessary team 
for the accustomed hauling, would be an item of the dam- 
age; but the value of the injured horses for hire as a team 
was, under the facts, irrelevant, and therefore inadmissible 
as evidence. Indeed, the hire of the horse, which the in- 
jury rendered totally valueless and unserviceable, was not 
recoverable on any basis. As to him, the investment was 
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at an end, and there was nothing to do but to pay for him 
in full, and thus replace the destroyed capital (with interest) 
to be invested or not in other property at the owner’s dis- 
cretion. See authorities on the point in Adanta & West 
Point Railroad Co. ws. Iludson, \ast term. 

3. No counsel fees ought to have been allowed by way 
of damages. The ease is one fairly open to controversy in 
all its branches. The plaintiff commenced by insisting upon 
too high a standard boch of liability and compensation. 
The defendant has had to resort to this court for protection 
in a previous instance, (53 @a., 47) and again on the present 
oceasion. No man is bound te forego litigation at the ex- 
pense of yielding rights apparently well founded, much less 
those which prove to be so founded in the end. Where 
there is a bona fide controversy for the tribunals to settle, 
and the parties cannot adjust it amicably, there should be 
no burdening of one with the counsel fees of the other, 
unless there has been wanton or excessive indulgence in 
litigation. 

4. It was not error to abstain from preventing one of the 
jurors from taking notes of what the plaintiffs counsel 
claimed, though the notes were taken at the request of the 
counsel during his argument, and whilst he read from a eal- 
culation which he had prepared. Of course this practice 
would be inadmissible if attended with delay or undue 
consumption of time. We take it for granted it was not so 
attended in this instance. There is no power to compel any 
juror to comply with such a request, and the counsel of 
either party is equally free to make it. 

5. What was stricken from the verdict was mere surplus- 
age, and there was no doubt that the court may direct any- 
thing of that nature to be expunged. 

We have ascertained the amount which the jury found 
in excess of what the evidence authorized, under the law 
as we have expounded it, and while we reverse the judg- 
ment, we allow the plaintiff the privilege of writing off the 
excess, and thus avoiding a new trial. 
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Cited by counsel. Amendment, Code, §§3479, 3487; 
41 Ga., 84, 652; 29 Jb, 273; 54 1b., 59; 45 Tb., 106; 4 Tbs 
263. Counsel fees, Code, §2943; 59 Ga., 797; 53 Jb., 47. 
Damages, hire, ete., Shear. & Red. on Neg., 650 to 660; 8 
Allen, 560. 

Judgment reversed on terms. 





Rornerrorp, executor, vs. Hopss. 


(WaRNER, Chief Justice, being engaged in presiding over the senate, organized as a 
court of impeachment, did not sit in this case.] 


1. A demise in ejectment which describes the lessor of the nominal 
plaintiff as a mere individual or as heir at law of a named decedent, 
may be amended so as to describe him as executor of the same dece- 
dent, by virtue of $3487 of the Code. Such amendment will relate 
back to the introduction of the demise into the suit, and no title by 
prescription will mature in the opposite party by reason of delay to 
amend. 

. The possession of land by the holder of a bond for titles, with some 
of the purchase money unpaid, is permissive, and the same does 
not become adverse to the maker of the bond though the holder has 
conveyed the premises by deed to an innocent purchaser from him- 
self, yielded possession to such purchaser, and afterwards resumed 
and. held it under a reconveyxnce by deed from his own vendee. 
A second vendee by deed from the holder of the bond cannot, in a 
contest with the maker of the bond, tack to his own possession any 
part of that of the holder of the bond, the same not being adverse; 
nor can he tack to his own the possession of the first vendee by 
deed, because the two adverse possessions baving been separated by 
an intervening permissive possession, the continuity of adverse hold- 
ing was interrupted. 


Ejectment. Amendment. Administrators and execn- 
tors. Prescription. Before Judge Crisr. Dougherty Su- 
perior Court. April Term, 1879. 


The jury returned a verdict for the defendant. A mo- 
tion for new trial was made upon numerous grounds, but 
the case turned upon the rulings of the court below on the 
amendments changing the character in which the plaintiff 
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sued, and the effect of such change on the prescriptive title 
set up by defendant. The court held that the prescription 
of defendant ran against the amended action until the date 
of the amendment. This necessitated a verdict for the 
defendant. 

Any farther report, in view of the opinion, is unnec- 
essary. 


Joun Rournerrorp; S. Hatt; Srrozer & Smita, for 
plaintiff in error. 


D. A. Vason; R. F. Lyon; Warren & Hosss, for de- 
fendant. 


Bieck.ey, Justice. 


The action was commenced on May 17th, 1869. The 
declaration contained but one demise, which was from Wil- 
liams Rutherford, heir at law of Samuel Rutherford. The 
trial was had in April, 1879, at which time two other de- 
mises were found attached to the declaration, and purport- 
ing to be an amendment to the same. They were not 
marked as filed, nor was there any order of court allowing 
them as an amendment, or granting leaveto amend. They, 
however, bore an acknowledgment of service, signed by 
the defendant, and dated October 29th, 1870. The court, 
on motion of the defendant’s counsel, struck these two 
demises, holding that they had not become a part of the 
declaration, and that the declaration was unamended. This’ 
ruling we leave to stand, because what afterwards trans- 
pired rendered it harmless to the plaintiff under the pecu- 
liar facts of his case, when he shall get the benefit in full 
of what ensued. Whether in itself the ruling was correct is 
not easy of decision, and is not decided. During the pro- 
‘gress of the trial, two amendments to the original decla- 
ration were allowed and made, on the plaintiff's motion ; the 
first striking out the descriptive terms, “ heir at law,” and 
the second inserting in their place, “as executor of Samuel 
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Rutherford.” As thus amended, the sole lessor of the 
nominal plaintiff was Williams Rutherford as executor of 
Samnel Rutherford; and with the declaration in this shape 
the trial progressed and was concluded. The court, how- 
ever, ruled that the statute of prescription ran against the 
executor, as such, up to the making of the amendment; 
and this view of the law was decisive against his right to 
recover. 

1. The case of Zift-vs. Towns, page 237, is, in prin- 
ciple, an authority in point, both as to the right to amend, 
and the effect of the amendment upon the element of 
prescription. The second chapter of the third part of 
the Code treats of amendments; and the first article of 
the chapter is headed ‘General Principles.” One of the 
sections, 3487, in this article is in the following words: 
“Tn an action by or against an executor, administrator, or 
other representative, the declaration may be amended by 
striking out the representative character of such plaintiff 
or defendant. And in an action by or against an individual, 
the pleadings may be amended by inserting his representa- 
tive character.” The real plaintiff in an action of eject- 
ment is the alleged lessor. John Doe is a mere figment of 
the law’s imagination, with no more existence as a real 
suitor than Mercury has as a real god. Only during high 
poetic transport does the law regard him as a true, objective 
personality. Thongh born of the muse, he is dry and 
commonplace enough to be engaged in the extensive real 
estate business which he pretends to carry on, but in very 
truth, he is a phantom—a legal will-o’-the-wisp, an ingenious 
conceit of the law in its rapt poetic moods. He is not one 
of the plaintiffs which the sedate section of the Code we 
have recited speaks of. Williams Rutherford was the 
plaintiff in this action from the beginning. He sued as an 
individual, and in no representative capacity. That he 
described himself as an heir at law makes no difference— 
the suit was his individual action, and the descriptive terms 
which he chose to apply to himself did not make it other- 
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wise. The case, then, was precisely that in which the sec- 
tion says the representative character may be inserted ; and 
the insertion made by amendment at the trial was precisely 
that which the section provides for. One of the learned 
counsel for the defendant, Judge Lyon, submitted to our 
consideration a written argument, from which I make the 
following extract: “section 3487 does not apply to actions 
of ejectment; it was not enacted to affect, or in aid of them, 
in any respect. It was enacted to remedy evils, allow cor- 
rections of mistakes, irregularities, etc., in other actions; 
for before that clause of the Code, the right to make such 
changes in respect to parties in other actions was, to say the 
least, very doubtful, but in actions of ejectment it was 
always allowable; new lessors could always be introduced 
by way of amendment into actions of ejectment at any 
stage of the cause; and one suing as heir at law, or in his 
own right (and the words heir at law were mere surplus- 
age), depends for his right of recovery on one title, and as 
executor, on another. In the one case, the title is by descent, 
and in the other by purchase. In the one case, the recovery 
is for one use or purpose, and in the other for another; in 
the one case it is assets, and in the other not. In the one 
case (and it is almost always so), the two rights or titles are 
represented by wholly different persons. Here it merely 
happened that Williams Rutherford was an heir at law and 
the executor also. Had Peter Plainstains been the heir at 
law and Jolin Styles the executor, the right to amend would 
have been the same; the change in the suit would have 
been the same; but no such change could have been allowed 
under this section of the Code, but it would have been 
allowed under the general law, and the statutory bar would 
have cut off the recovery under the last title presented.” 
We have already called attention to the fact that section 
3487 is in a part of the Code which treats of amendments 
generally, and is portion of an article which lays down 
“general principles.” Further on is an article headed, 
“Particular Cases,” and in neither of the two articles is 
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there any express mention of actions of ejectment. The 
section we are considering says: “In an action... the 
declaration may be amended... , and in an action... the 
pleadings may be amended.” What authority is there for 
excluding from this phraseology actions of ejectment? The 
language is no less applicable to them than to other actions ; 
and there is nothing in the nature of ejectient which ren- 
ders such amendments as the section provides for, less ap- 
propriate to it than they are to an action of a different 
character. It is true, as Judge Lyon argues, that new 
lessors could always be introduced by way of amendment 
into actions of ejectment; but the learned counsel omits to 
state how this was done, and how it may still be done. 
When the object is to introduce a new lessor by amend- 
ment, the method usually pursued has been, and yet is, to 
add another demise. This is obviously a very different 
thing from correcting and perfecting a demise already laid. 
If the proper and only necessary person is in court and 
upon the record, but in a wrong character, why not alter 
the original demise under section 3487, instead of adding 
another? In this way the section can be applied to eject- 
ment just as it is to other suits, and this very case demon- 
strates that the need for its application may arise, and 
become as urgent in ejectment as in debt, assumpsit, or 
trover. Thus far we are in full accord with the learned 
judge who presided at the trial; he permitted the amend- 
ment to be made in the manner contemplated by the section 
under discussion. 

But in afterwards holding that the statute of prescription 
ran pending the action, the judge, as we think, departed 
from consistency. There was no new count, no new demise 
in the declaration. In some respects each separate count 
or demise is a distinct suit, and it is certainly so for the 
purpose of pleading to it the statute, or any other defense. 
But when an amendment is made which grasps the whole 
action, and embraces the sole party plaintiff, is it not obvi- 
ous that it must blend with and merge in the original case, 
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merely changing without destroying it? The plaintiff 
here was the same natural person after the amendment as 
before, the premises the same, the eviction the same, and 
the count or demise the same. Changed it is true, and ma- 
terially changed was the last; but while the original unity 
of case remains there is no passing from,one identity to 
another. In but two possible ways could there be a new 
case generated by the amendment, and either of these 
would involve plurality; the new case mast have existed 
with the old, in which event there were two at once, or it 
must have existed after the old, in which event the two 
were successive, with no interval between them. With but 
one declaration and one count in it, the actual or construct- 
ive existence of the two cases at once is out of the question ; 
nobody can believe in it. The successive existence on the 
other hand, of two cases is, perhaps, conceivable, notwith- 
standing the unity of declaration and demise, but this con- 
ception is annihilated as soon as the mind reverts to the 
nature of an amendment. Amendment is always conserva- 
tive, never destructive; at least this is so in the aim and 
purpose of the Jaw which provides for it. The whole 
scheme of amendment to pleadings looks to upholding the 
action or defense in aid of which the amendment is author- 
ized. It never was heard of that the making of a specific 
amendment pointed out in a statute would, ipso facto, term- 
inate the pending suit, and inaugurate another. Wherever 
an amendment is needed, there is something defective in 
the instrument of pleading which stands in need of it. If 
making the alteration or supplying the deficiency in the 
prescribed way will not put an end to the case in all in- 
stances, why should it in any? What is there in a misde- 
scription of the plaintiff, or in a deficient description of 
him or of his title, which renders it necessary, or even 
proper, that amending it should destroy the identity of the 
action, when various other amendments, equally material 
to a recovery, might be made without working any such 
result? Once settle that a given amendment to a declara- 





SEPTEMBER TERM, 1879. 249 


Ratherford, exeeutor, vs. Hobbs. 





tion can properly be made, that is, that it is both author- 
ized and appropriate, and it follows logically that the 
making of it tends to preserve and forward the action, and 
not to overthrow or extinguish it. To that end was the 
privilege of amending established. Amendment is com- 
pletion of the incomplete or correction of the incorrect, 
and as well might it be said that judicious additions to or 
alterations of an edifice will cause it to fall, as that judicious 
amendment to a declaration will destroy the case. And if 
the suit is in legal identity the same suit after the amend- 
ment as it was before, there would be and could be no run- 
ning of the statute of prescription whilst it was pending, 
the principle of unity comprehending both the sole plain- 
tiff and his single and only cause of action. We think the 
presiding judge was mistaken on this branch of the case, 
and that for this reason there must be a new trial. 

2. A very brief reference to certain facts in the evidence 
will suffice to show that Hobbs, the defendant, could not 
tack to his own possession that of Tompkins or that of Jones 
in making out the prescriptive term of seven years prior 
to the institution of the suit. Tompkins held by purchase 
from Samuel Rutherford, the testator. He had from Ruth- 
erford only a bond for titles, and a part of the purchase 
money has not yet been paid. The bond, it seems, bears 
date December 5th, 1860. Tompkins conveyed to Jones 
by deed, dated October 10th, 1859. These dates are ap- 
parently inconsistent, but that makes no difference in the 
principle. Jones conveyed back to Tompkins by deed, 
dated January 8th, 1864, and Tompkins conveyed to Hobbs, 
the defendant, by deed, dated the 23d of the same January. 
Now, relatively to Rutherford the possession of Tompkins 
was permissive, and as he could not assert it to bar Ruther- 
ford’s executor, so neither can his vendee, Hobbs, assert it 
for that purpose ; and though the possession of Jones was 
adverse, its continuity was broken by the intervening per- 
missive possession of Tompkins, creating a chasm between 
the possession of Jones and that of Hobbs, and this want 





250 SUPREME COURT OF GEORGIA. 
Kupferman vs. McGehee, trustee, e¢ ai. 


of connection, or continuity, prevents it from being avail- 
able for Hobbs. The result is that Hobbs must rest wholly 
on his own possession, unaided by that of either of his pre- 
decessors, and it was of shorter duration than seven years 
when the action was brought. 

Cited for the plaintiff: Amendment, Code, $§3479, 3487. 
Possession, 44 Ga., 299; Code, $2679, 2683; 15 Ga., 194; 
Adams on Eject., 474, n.; 8 Cowen, 382; 3 John. Ch. R., 
345. 

For the defendant: Amendment, 18 G@a., 399; 30 Zb., 
873; 39 Jd. 439. Possession, 47 Ga., 302; 53 Lb., 655; 
31 Jb., 637; 8 Lb., 274 (7, S, 9); 55 Lb. 25 (3); 51 Zb., 
142 (2); 58 76., 429, 430. 

Judgment reversed. 


KuprerMan vs. McGeues, trustee, et al. 


1, A sale of goods to a trustee on his individual credit, the seller not 
knowing of the trust, but the goods teing, in fact, bought and used 
for the trust estate, and being suitable and necessary therefor, and 
the trustee as such afterwards having given his negotiable note for 
the unpaid balance of the price, and the complainant having pur- 
chased the note, the complainant is the owner of the balance of the 
account represented by the note, and is a creditor of the trust estate. 

. The trustee, taking up the trust note by the substitution of his own 
individually, with a note on a third person given for rent, as collat- 
eral security, and afterwards collecting the rent and using it for 
the benefit of the trust estate, and both himself and the maker of 
the collateral note being insolvent, the trust estate is liable to the 
complainant in equity for the value of the rent so collected, or so 
much thereof as may be necessary to pay the trust note so taken up. 

. The note of the third person for rent, having been turned over by 
the trustee and received by the complainant, as collateral security, 
also, for an account party made and partly to be made, by the trustee 
as an individual, with the complainant, for supplies suitable and nec- 
essary for the trust estate, the same rule applies in respect to said 
account as the rule above announced with reference to the trust 
note. The c mplainant can proceed in equity against the trust 
estate for the amount of the account as well as for the amount of 
the note. 
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. The remedy at law is less adequate and complete than in equity, 
there being complexity in the matter for adjustment, and a combi- 
nation of trust and fraud ; also, a prayer for satisfaction out of in- 
come. 

. The bill need not charge that there is net income, or what amount 
will be required for the beneficiary of the trust. Creditors are not 
put aside for beneficiaries. 

. Charges sufficient as to suitableness of goods, that they were needed, 
and that the trust and the beneficiary took the benefit. 

. Prayer of the bill broad, but too much prayer will not exelude from 
appropriate relief. 


Trusts. Equity. Debtor and creditor, Before Judge 
Smmons. Houston Superior Court. November Adjourned 
Term, 1878.% 


Reported in the opinion. 


B. M. Davis; E. Warren, for plaintiff in error. 
Duncan & Mixxer, for defendants. 


BLEcKLEY, Justice. 


A bill making the following case was filed by an alleged 
creditor against a trustee, and his cestud que trust (husband 
and wife), and, on demurrer,was dismissed by the court. The 
trust was created on May 13th, 1867, by a deed of gift from 
the wife’s father, one Belvin, to the husband, McGehee, con- 
veying to him 632} acres of land, in trust “ for the sole sep- 
arate use, behoof and benefit of the wife during her natural 
life, and at her death to be divided among her children and 
the heirs of their body, share and share alike; and with 
this further provision, that in the event she should depart 
this life leaving no child or children, said land to revert to 
the estate of the donor if he is in life, to be subject to his 
control and disposition, and if he should not be in life, to 
revert to his surviving children and the heirs of the body 
of any deceased child or children who iaay have died leav- 
ing such heirs.” A copy of the deed is made an exhibit to 
the bill. The trustee and his wife moved upon the land 
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immediately, and he has ever since been farming thereon, 
tenanting out portions of it, and furnishing his hands and 
tenants by purchasing supplies, using in all such transac- 
tions his own individual name, and not as trustee, but the 
trust estate “laims and receives the whole benefit of the 
crops. In this manner he has bought mules, wagons, sup- 
plies, farming tools, and everything necessary for a com- 
pletely equipped farm, all of which the defendants claim to 
belong to the trust estate. The trustee was and is insol- 
vent. When he moved upon the premises he used all the 
property he owned, worth $5090.00, in purchasing stock, 
etc., therefor, which he claims as belonging to the trust es- 
tate. He gives to the management of the estate his entire 
time and attention, and charges the estate with nothing but 
his support. In pursuance of this general plan, he did bus- 
iness, during the years 1873, 4, 5, and 6 with one Picard, 
buying from Picard supplies, clothing, etc., used on the 
farm and by himself and wife ; all the articles so purchased 
were necessary to carry on the farm, and were necessaries 
furnished the trust estate, and were furnished by Picard on 
the eredit of the property, without notice of there being 
any trust. To the bill is annexed a copy of an account, 
running from December,]873, to August, 1876, setting forth 
the articles, chiefly dry goods and groceries, with their 
prices, the whole amounting to between one and two thou- 
sand dollars, with various suis credited. This account was 
kept with the trustee as an individual, and not in his trust 
character. On settlement in 1876, it was found that the 
balance due Picard was $323.60, for which the trustee gave 
his note, as trustee, payable to Picard or bearer, and due in 
the fall or winter after it was made. This note, in the due 
course of trade and before maturity, became the property 
of Kupferman, the complainant. Afterwards, the trustee 
proposed to take up the same by giving his individual note, 
due the next fall, and secured by guod and suflicient col- 
laterals. The proposition was accepted, and on March 17th, 
1877, the trust note was surrendered to the trustee, and his 
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individual note was taken by the complainant for the prin- 
cipal and interest, amounting to $362.43, due November Ist, 
1877. At the same time, as collateral security for the pay- 
ment of this note, and also as collateral security for certain 
supplies for the farm, that had been and were to be furnished 
during that year by complainant to the trustee, the latter, 
as an individual, transferred and assigned to the complain- 
ant a note, purporting to be for rent, made by one Ken- 
drick to the trustee and payable to him, as an individual, or 
bearer, for ten bales of cotton, and due November Ist, 
1877. 

In compliance with agreement, complainant furnished 
supplies of money, provisions, clothing, etc., amounting to 
$346.17, of which $260.48 was paid. An account of the 
articles is annexed to the bill, which account seems to 
debit the trustee merely as an individual. It opens in Jan- 
uary and closes in November, 1877, and sets forth each 
item, with prices, etc. All of these supplies were furnished 
to and used upon the trust estate, and were necessary there- 
for. The complainant was induced to take the individual 
note of the trustee in lieu of the prior note signed by him 
as trustee, and to receive the collateral note of Kendrick, 
and to advance supplies on the faith of the same, by the as- 
surance of the trustee that the collateral was a good and 
valid rent note, and would be paid at maturity. It was, 
however, nut a good and valid rent note as represented ; 
Kendrick did not owe the trustee. individually, but if he 
owed rent at all it was to the trust estate, and the trustee 
has since so informed complainaut. When Kendrick’s rent 
became due the trustee collected it and applied it to the 
use of the trust estate; both the trustee and complainant 
distrained for it, and the trustee contested and litigated the 
validity of the complainant’s claim. Kendrick was insol- 
vent when he made the note, and is still insolvent. “The 
whole” was a fraudulent scheme to defraud cumplainant and 
get from him the original note which was against the trust 
estate,and to get the advances which he made during the year 
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1877, without giving him any equivalent therefor. The 
trustee is insolvent—a bankrupt, and unless the complain- 
ant can hold the trust estate, or the personal property thereon, 
liable, he is without remedy. The supplies furnished all 
went to the trust, were necessary, and were enjoyed by the 
beneficiary, who claims the crops and proceeds produced 
thereby. 

The bill prays for an injunction restraining the trustee, 
as such and individually, from disposing of any of the per- 
sonal property on the farm, and from selling or disposing of 
any of the rent notes he may hereafter receive, or any of 
the crops ; also, that complainant have a decree declaring 
the personal property on the farm to be the property of the 
trustee individually, and not the property of the trust es- 
tate ; that the complainant also have a decree, both against 
the trustee and against the trust estate, for the amount due 
him by note and account, as charged in the bill; that a re- 
ceiver be appointed to take possession of the trust estate 
and rent out the same, and after paying one-half of the 
rents, or so much as may be necessary, for the support of 
the wife, to pay over to the complainant the balance until 
his demand shall be fully discharged ; that the complainant 
may have a decree against the trust estate for the amount 
collected by the trustee from Kendrick, and for general re- 
lief. 

The defendants demurred to the whole bill on numerous 
grounds :—1st. No equity. 2d. That as to the account of 
Picard, it does not appear that the complainant has any 
title or interest therein, but the same belongs to Picard. 
3d. Full and complete remedy at Jaw. 4th. No right to 
any of the relief prayed for, and no decree could be ren- 
dered which could be enforced without destruction to the 
estate of the beueficiary for life. 5th. No liability of the 
trust estate for the collections made by the trustee on the 
Kendrick note. 6th. The prayer improper, because for a . 
decree declaring the personal property to belong to the 
trustee individually, and also that the same be sold to satis- 
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fy the complainant’s demands. 7th. The net income of the 
trust estate not alleged, nor what amount is needed for the 
support and maintenance of the beneficiary, nor that the 
goods sold were for her benefit and necessary therefor: 
and 8th, the trust estate is only for the life of the benefi- 
ciary, and the prayer is that it be placed in the hands of a 
receiver until the complainant’s debt is discharged. 

Did the court err in sustaining the demurrer, and dis- 
missing the bill 

1. While the account with Picard, so far as it shows the 
kind, quantity, nature and prices of the goods furnished, is 
in the case, and perhaps material to uphold a part of it, 
that it was made with Picard is of no consequence, for the 
reason that the trustee gave his note, as trustee, for the bal- 
ance due on the account, which note was negotiable and be- 
came the property of the complainaut. The trustee could 
legally give that note if it really represented a trust debt. 
56 Ga., 642. Inasmuch as the note covered the balance 
due on the account with Picard, and the complainant be- 
came the owner of the note, lhe became the owner of such 
balance, and thus Picard’s title isin him. That the account 
was against the trustee individually, did not prevent it 
from being afterwards treated as a debt of the trust estate, 
if the articles embraced in it were really purchased for the 
use of that estate, and were adapted to its use, and if the 
estate took the benefit of them. The bill alleges that Picard 
sold in ignorance of the trust, but on the faith of the pro- 
perty covered by the trustdeed. See 9 Ga., 223; 60 Jb., 
152. By means of the note, whatever rights Picard had, 
passed to the complainant. The complainant, therefore, so 
to speak, absorbs Picard. 

2. We thus find the complainant apparently a creditor of 
the trust estate by note, on Mareh 17th, 1877, at which 
time the trustee came forward to make payment. He did 
so by substituting his own note, as an individual, with the 
note of Kendrick, payable to himself or bearer, and not 
then due, as collateral. If there was no fraud, this was a 
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discharge. But the bill alleges that there was fraud. It 
alleges that Kendrick was insolvent; that, though his note 
was payable to the trustee, individually, he owed him noth- 
ing, but that the note represented a debt for rent to the 
trust estate, and that afterwards the trustee actually col- 
lected the rent, and that the trust estate had the benefit of 
that collection. This would be of no consequence if Ken- 
drick were solvent, for, as the complainant took the rent 
note as collateral before due, the payment of the rent to the 
trustee after the transfer would be no obstacle to collecting 
it again from him by the complainant on the note. With 
Kendrick insolvent, however, the rent which he paid to the 
trustee, and of which the trust estate had the benefit, is a 
clear loss to the complainant, to the extent of the amount 
of his insolvent note on the trustee, individnally, and a 
clear gain to the trust estate. To allow the trust estate to 
retain this rent, and also to treat the trust note as paid off, 
would be contrary to equity and good conscience. We thus 
see there is equity in the bill as to the Picard note. 

3. Is there any equity in the bill as to the account in fa- 
vor of the complainant himself? That account commenced 
in January and closed in November, 1877. The Kendrick 
note for rent was left as collateral security in respect to it 
also. A part of the account arose before March 17th, jhe 
time when the coliateral was turned over, and a part after- 
wards. The whole account was kept with the trustee as an 
individual, but it is alleged in the bill that the trust estate 
had the benefit of it; that the articles were necessary, ete. 
The form of keeping the account is not conclusive against 
the liability of the trust estate. See 9 Ga., supra. And 
what has been said under the preceding head, in respect to 
the collateral, is as applicable to the account as to the note 
of the trustee which was taken up when the note of Ken- 
drick was put in pledge. There is thus equity as to the ae- 
count also, 

4. Trusts are children of equity ; and ina court of equity 
they are at home—under the family roof-tree, and around 
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the hearth of their ancestor. A court of law may enter- 
tain them; but when the case is complicated, especially 
when it has a flavor of fraud, equity will not banish them, 
and remit the parties to another foram. Equity delights in 
protecting trusts, and it delights no less in obliging trustees 
and trust estates to render to all men their due. A trust 
deed is no commission to inflict wrong on a single human 
being. Trust farms and plantations mast pay their way 
with the same scrupulous fidelity to legal and moral obliga- 
tions, as other establishments. Those who live upon capital 
clothed with a trust, must be content to consume the net 
income; they cannot be allowed to enjoy the gross income, 
and leave honest creditors unpaid. Unreasonable, as well as 
unjust, would it be to held, that because what remains after 
paying expenses will be insufficient to maintain beneficiaries 
comfortably, expenses must be left unpaid. Equity, on the 
contrary, will take hold of income and if necessary appro- 
priate the whole of it, for the time being, to clear arrear- 
ages. If heretofore expenses have been neglected, there is 
the strenger reason for attending to them now, and attend- 
ing to them effectually. And to adjust the relations between 
income and expenses is more appropriate to a court of 
equity than te a court of law. In moving against trust 
estates in behalf of creditors, courts of law, acting merely 
as such, strike mainly at the corpus, (Code, §3377, et seq.), 
but equity, sparing the corpus, will control and administer 
the income to liquidate debts preperly incurred for expenses. 
9 Ga., 223. This difference of method in the two courts 
fits the circumstances of the present case, and furnishes, of 
itself, a sufficient ground for retaining the bill instead of 
sending the complainant into a court of law. The expenses 
sought to be recovered have all been incurred in furnishing 
necessaries to the life-tenant, or in aiding to produce in- 
come for her benefit. She is still, as heretofore, the owner 
of the entire income which the truet estate yields. It is her 
interest alone that the complainant’s demand is a charge 
apon, er could, in any court, be allowed to reach. As the 
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estate in remainder or reversion has not been served in any 
way by the consideration for which the debt to the com- 
plainant was incurred, the interest of the reversioner or 
remaindermen cannot be made to contribute anything to the 
payment of the debt. The whole burden rests upon the 
tenant for life, and must be discharged either out of the 
income, or by a sale of the corpus for the term of her life, 
or for some term of years short of that period. Doubtless 
the most judicious course will be to leave the corpus unim- 
paired, and satisfy the creditor out of the ineome, should it 
prove sufficient. That the superior court as a court of law 
might, in a manner, afford and administer this equitable 
remedy, is trne (see Moore vs. Lampkin, decided during the 
present term), but equity will not drive a suitor elsewhere 
to obtain equitable relief. Code, $§3082, 3095. 

5. The demurrer suggests as a defect in the bill that the 
amount of net income is not alleged, nor the amount which 
is requisite for the support and maintenance of the benefi- 
ciary; it also suggests that ne decree could be made and 
enforced without working destruction to the estate of the 
life-tenant. If the complainant’s demand is a just and 
proper charge upon the income, it is a mistake to suppose that 
the creditor must be postponed in order that the tenant for 
life may have continuous and comfortable support. If she 
has heretofore exceeded her net income, she will have to 
submit to some degree of stint, temporarily, until arrearages 
ef debt can be cleared. Equity has a mode of dividing 
short incomes, and in that way doing something for both 
ereditors and beneficiaries. 60 Ga., 566. The complain- 
ant is not supposed to know what the income of the trust 
estate is, or how much the beneficiary needs. These things 
can be inquired into at the hearing to guide the court ip 
rendering a decree. And suppose there is at present no net 
income, perhaps there will be hereafter, and if so, the decree 
can take hold of it when it accrues. Or suppose the trustee 
should prove unable to make the plantation yield anything 
beyond current expenses, perhaps the court, by appointing 
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a receiver, could better the management and increase pro- 
duction. All these things can be settled in the further 
progress of the case without starting with more averments 
in the bill than it contains. It furnishes a good foundation 
to work upon. The case of Johnson vs. Redd, 59 Ga., 621, 
was cited in argument as an authority for holding off cred- 
itors until the beneficiary is first provided for out of the 
income. But in that case there were two estates, and a debt 
incurred for one (which was not covered by a trust) came 
against the uther (which was covered by a tiust) for satis- 
faction. Here, on the contrary, the identical estate which 
incurred the debt is called upon to pay it. Grant, if you 
please, that it would wholly absorb the estate, so far as the 
tenant for life is concerned, why should it not be absorbed ? 
Debtors, generally, are not spared, except by taking the 
homestead or claiming legal exemptions, because their estates 
will be absorbed. Is the debt of a trust estate, if it bea 
proper debt and binding on the trust, less obligatory than 
debts in general ? 

6. The demurrer further suggests that the bill does not 
sufficiently charge that the gcods sold were for the benefit 
of the tenant for life, and necessary. We are cited on this 
head to Gaudy vs. Babbitt, 56 Ga., 640, which was a case at 
law upon the promissory note of a trustee, and no trust instru- 
ment or terms of trust were set out in the pleadings. More- 
over, the suit was aimed at the corpus, and not, as here, at 
the income. Here, too, the trust deed is exhibited, and the 
bill alleges over and over, that the goods were necessary to 
the trust estate and for the beneficiary, and that the estate 
or the beneficiary took the sole benefit. The goods were 
purchased in active management of the trust business, and 
we think it can be collected from the bill that they were 
suitable to the circumstances and condition of that business 
and of the beneficiary, The trustee so treated them, and 
the allegations of the bill are sufficient to admit evidence as 
to whether he was correct. In Gaudy vs. Babbitt, the evi- 
dence was as deficient as the pleadings, or more so. 



















































prayer of the bill. 
Not only earnestly and devoutly does the complainant pray, 
but he prays comprehensively. 
of it. 
and then to throw in a general petition to cover oversights. 
Over-zealous, perhaps, he hurries into some inconsistencies, 
and possibly no court can grant all he begs for. 
suitor is not to be turned out of court for his much pray- 
ing. Here the bill was dismissed. The supplicant was 
condemned to perpetual silence. 


1. 


vw 


Held, that the affidavit was not sufficient to support the ground. 
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7. Finally, the demurrer signifies some objection to the 
There is, indeed, a profusion of prayer. 


He wants relief, and much 
He seems to ask for everything that he can think of, 


But a 


Judgment reversed. 


Brock vs. Perer. 


An assignment based upon the promise of the assignee to sell the 
property assigned and divide the proceeds among the assignor’s 
creditors, is not without consideration. 

Where one made an assignment for the benefit of his creditors, of 
“all of his goods and effects now in the store-house on Cherry 
street,” parol evidence in regard to the circumstances attending and 
surrounding the assignment, was admissible, in order to explain the 
ambiguity as to what were the goods and effects covered by it, and 
to show their value. 

In a contest between a plaintiff and garnishee, the former moved for 
a new trial, one ground of the motion being newly discovered evi- 
dence. In support of this, counsel made an affidavit that he had 
learned since the trial that the garnishee had certain property of de- 
fendant ; that he obtained his information from seeing the property 
and from the garnishee’s statements in regard to it ; that diligence 
had been used, etc. The statements of the garnishee were not de- 
tailed: 


Assignment. Contracts. Evidence. New trial. Be- 


fore Judge Somons. Bibb Superior Court. April Term, 
1879. 


Block sued Lawhon in a justice court and garnished 


Peter. The latter answered not indebted, and that he had 
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no goods in his hands belonging to the defendant; that the 
latter had made an assignment to him for the benefit of his 
creditors, and that he had the goods so assigned in trust for 
the purposes of the assignment. The answer was traversed. 
The justice rendered jugment for the plaintiff, and the gar- 
nishee appealed. On the trial in the superior court, the 
jury found for the garnishee. Plaintiff moved for a new 
trial on the following, among other grounds: 

(1.) Because the court erred in allowing Peter to testify, 
over plaintiff's objection, to the conversation between said 
Peter and Lawhon and one Ellis, at the time of the execu- 
tion of the deed of assignment; and especially in allowing 
him to state that Lawhon said at the time, “ Take the books 
and everything; make what you can out of it. That is 
the only way to tell what I have got.” 

(2.) Because the court erred in allowing a witness (Ellis) 
to testify that he advised Lawhon not to turn over his books, 
but that Lawhon said he intended to include everything. 

(5.) Because the court erred in refusing to give in charge 
to the jury the following written request: “To support 
an assignment some consideration is necessary. In the ab- 
sence of a recital of a consideration, one will not be pre- 
sumed. If the parties desired to make a valid assignment, 
it was necessary for them to have it recited in the deed.” 

(4.) Because the court erred in refusing to give in charge 
to the jury the following written request: ‘“ Where a 
party comes into court and sets up a claim to property un- 
der a written conveyance only, he will not, in the absence 
of any amendment to that effect, be heard to set up a parol 
conveyance of the property in question.” 

(5.) Because the court erred in admitting the inventory of 
the goods in evidence, over the objection of plaintiff's 
counsel. (Veter testified that the assignment was made on 
Saturday night ; that on Menday he took an inventory of 
the goods assigned, which was introduced in evidence.) 

(6.) Because of newly discovered testimony. (As to this 
ground, see the third head-note.) 

The motion was overruled, and plaintiff excepted. 
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Txomas WitiineuaM, Jr.; Hirt & Harris, for plaintiff 
in error. 


G. W. Gustin, for defendant. 


Warner, Chief Justice. 


This case came before the court below oman appeal from 
a justice court on a traverse of an answer of a garnishee to 
a summons of garnishment served upon him. On the trial 
of the traverse of the garnishee’s answer, the jury found a 
verdict in favor of the garnishee. A motion was made for 
a new trial on the several grounds therein stated, which 
was overruled, and the plaintiff excepted. 

t. The main question made on the trial of the case, was 
the validity of the following assignment made by Lawhon, 
the defendant, to Peter, the garnishee: “Georgia, Bibb 
county. I hereby assign all of the goods and effects now 
in the store-house on Cherry street to H. J. Peter, for 
the benefit of all my creditors, and to be sold and divided 
among them pro rata, he hereby agreeing to do the same. 
January 4, 1879.” Signed “ Alex. Lawhon, [1.s.] H. J. 
Peter, [1.s.]” This, in our judgment, was a good and valid 
assignment under the laws of the state. The promise of 
another is a good consideration for a promise. Code, 
82744. 

2. The parol evidence offered was admissible to prove all 
the attendant and surrounding circumstances at the time 
the deed of assignment was executed, for the purpose of 
explaining an ambiguity as to what were the goods and 
effects in the store-house conveyed by the deed, and to 
show the value thereof. Code, §2757. 

3. The affidavit in regard to the newly discovered evi- 
dence does not state from whom the deponent obtained his 
information as to the iron safe, and does not state what 
were the statements of Peter in regard to it. There was 
no error in overruling the plaintiff’s motion for a new trial 
upon all the grounds contained therein. 

Let the judgment of the court below be affirmed. 
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. Where the main object of the litigation is to ascertain and settle 
authoritatively the amount which each distributee has been advanced 
by the intestate, the verdict should find the several amounts specifi- 
cally. The law, and not the jury, determines whether advance- 
ments shall be accounted for. In the present case the amounts are 
material, and should be set forth in the verdict no matter whether 
they are equal or unequal. 

2. It is not sufficient to bar an accounting that the intestate believed he 
had advanced his distributees equally, if in fact he had not done so. 

. Where one of several distributees releases a co-distributee from ac- 
countability for advancements, whether with or without consider- 
ation, the release is operative as to all persons whose rights are not 
prejudiced by it; and it is also operative as against the releasor until 
she repudiates or disaffirms it. If, in a pending case, it is set up to 
her disadvantage, and she elects not to be bound by it, this election 
and the grounds on which she resists or attacks the release must be 
alleged in the pleadings. 

. When the defendants in a bill are entering on the final trial of their 
case under a decree requiring them to interplead, it is not competent 
for one of them to vary the pleadings by amendment so as to raise 
questions with the complainant in the bill touching the amount of 
the fund, waste, etc. 

. After a decree that the defendants interplead, the complainant in 
the bill, if he seeks no further relief, is not entitled to be heard in 
argument at all, much less to be heard in conclusion. 


Equity. Interpleader. Verdict. Advancements. Con- 
tracts. Amendment. Practice in the Superior Court. 
Argument of counsel. Before Judge Porrtz. Wilkes 
Superior Court. May Term, 1879. 


Wingfield, administrator of Nicholas Wylie, on the 2d 
October, 1874, filed his bill in Wilkes superior court against 
the heirs at law, to-wit: Susan E. Halliday, Martha Andrews, 
and the children of H. L. Wylie, praying for direction, 
relief, ete. The bill states that at that time he had distrib- 
uted among the heirs at law a large amount, and was then 
ready to make another distribution, but was prevented by 
difficulties about advances; that N. Wylie, in his lifetime, 
had advanced about $7,000.00 to Mrs. Halliday, and that 
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she refused to account for such claimed advance unless the 
children of H. L. Wylie were compelled to account for 
advances made to that distributive share by N. Wylie, and 
that said children refused to account. To this bill the heirs 
at law filed answers as set out in the record. On May 4, 
1876, the following order was taken: “That a proper case 
of interpleader having been presented by the administrator, 
Wingfield, complai:.ant, it is ordered that the parties inter- 
ested as defendants do interplead concerning the matters 
and things set up by defendants.” Wingfield being removed 
from the administration, D. M. DuBose was appointed ad. 
ministrator de bonis non, and was made complainant in his 
stead. 

From the pleadings as made up at the last trial, May 
term, 1879, it appears that Mrs. Halliday, while adinitting 
her advancement, claimed that H. L. Wylie and his chil- 
dren had been advanced as much as herself, and that. Mar- 
tha Andrews likewise had been advanced a considerable 
amount, and that the said Martha on account of her release 
executed 7th December, 1872, which had been properly 
pleaded, was prevented from calling on Mrs. Halliday for 
an account of advances, and was bound to stand by an egual 
division of the estate without reference to advances. 

This release was as follows: 


** WasainetTon, Ga., December 7, 1872. 

‘* Whereas it appears from a memorandum in writing that N. Wylie, 
deceased, had advanced Susan E. Halliday $6,880.00 in his lifetime; 
and whereas there is no charge amongst his papers against myself, I 
hereby release and quit-claim to my said sister all claims on my part 
for said advancement, and agree that the administrator proceed to 
divide the estate without reference to said advancements. 

[Signed] Matt, ANDREWS.” 


The children of H. L. Wylie, by proper answer filed, 
denied that they were liable to account for any advances 
made by N. Wylie to the share represented by them. Mar- 
tha Andrews filed no defense or answer of any kind, and at 
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no time and in no way objected to standing by her release 
executed 7th December, 1872. 

When the case was called for trial, counsel for Mrs. Hal- 
liday moved to amend her answer by setting up that at the 
time of the filing of this bill, there were left in the hands 
of Wingfield, the administrator, good cash assets to an 
amount over $10,000.00 more than sufficient to pay the 
claim against her for advances, if the same had been in- 
vested by the administrator. That each distributee had 
been paid more than the sum alleged to have been 
advanced to her. By way of eross-bill, she prayed that 
the distributees should come to an account for the amounts 
received by each; that the present administrator, DuBose, 
should also account with each of the distributees for the 
assets which had come into his hands; that a full investiga- 
tion may be had, not only as to the advances made by N. 
Wylie in his life, but also as to the amounts paid to each 
by said Wingfield as the administrator, and that such a 
decree may be had as will settle all the rights of the 
parties thereto and terminate this litigation. 

The amendment was allowed, subject to objection thereaf- 
ter. Evidence was introduced under the amendment, the 
argument of counsel for Mrs. Halliday had closed, and the 
argument of counsel for complainant was progressing, when 
he demurred to the amendment as not being germain to the 
case made by the bill. The amendment was stricken, and 
so much of the case as related thereto was withdrawn from 
the jury. To this counsel for Mrs. Halliday excepted. 

Her counsei also claimed the right to open and conclude 
the argument, as the trial was on the interpleading of de- 
fendants, in which the complainant was not interested. 
The court ruled to the contrary, awarding to complainant 
the opening and conclusion. To this her counsel also 
excepted. 

Exceptions upon the above grounds were filed pendente 
lite, and come up, duly certified, as a part of the record. 

The jury returned the following verdict: ‘“ We, the jury, 
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do find that none of the heirs of N. Wylie, deceased, shall 
be charged with any advances made to them before the 
death of said Wylie.” 

Counsel for Mrs. Andrews and Henry L.’s children moved 
in arrest of judgment— 

1. Because there is no legal verdict of the jury upon 
which to base any legal judgment or decree. 

2. Because said finding is no legal verdict upon the issues 
made by the pleadings and submitted to the court. 

3. Because the finding is void for uncertainty. 

This motion the court overruled. 

They then moved for a new trial as follows: 

1. Because the finding of the jury was illegal and void— 
was not a verdict—was contrary to law, evidence and the 
charge of the court. 

2. Because the court refused to arrest the judgment as 
above stated. 

3. Because the jury found contrary to the following 
charge: “You will consider the case of Mrs. Halliday: if 
you believe Mr. Wylie made the memorandum referred to 
in the bill, that valuation put upon the property is not con- 
clusive—it is prima facie—and must be taken as the true 
value unless disproved by testimony. If you believe Mrs. 
Halliday was advanced to the amount named in the memo- 
randum, you will next inquire if Henry Wylie, during his 
life, or his children after his death, were advanced anything, 
and if so, the value of said advancements. 

“T give you the same instructions as to Mrs. Andrews: 
what, if any, advances did she or her husband receive, 
and their value.” And because the court erred in giving 
this charge as to Mrs. Andrews. 

4. Because the court erred in charging: “ A portion given 
to the children of a deceased child is an advancement to this 
distributive share.” 

5. Because the court erred in charging: “I have charged 
you that when a portion is given by a father to a child, the 
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presumption is that an advancement was intended, subject 
to be rebutted by proof.” 

6. Because the court erred in charging: “If you believe 
from the evidence that this paper was made by Mrs. Andrews, 
after notice that her sister, Mrs. Halliday, would probably 
be called on to account for advancements by her father, ard 
the purpose was to avoid a family dispute or contest, and 
the paper was delivered to Mrs. Halliday or her husband as 
her agent, then it was not void, and equity will enforce it.” 

7. Because the court erred in charging: “ Whether such 
gifts (that is, the money, supplies and articles of use men- 
tioned in the request of the opposite counsel given in charge) 
be an advancement, you can determine from parol testimony 
as well as written evidence, the law not requiring advance- 
ments to be shown by written evidence only.” 

8. Because the court erred in charging: “ Advancements 
may be shown by parol testimony as well as by written 
memorandum.” 

9. Because the court erred in charging: “If you believe 
from the evidence that Mrs. Andrews executed the relin- 
quishment before you to preserve tlie family peace and 
avoid probable law-suits and receive a speedy division of 
her father’s estate, I charge you it is founded on what the 
law regards as a good and valid consideration for an execu- 
ted agreement, and Mrs. Andrews is bound by such relin- 
quishment.” 

10. Because the court erred in charging: “The legal 
effect of the relinquishment executed by Mrs. Andrews and 
delivered to Mrs. Halliday—if you believe the same to be 
proven—the said relinquishment to be acted upon by the 
administrator in dividing the estate for the benefit of Mrs. 
Halliday, and if based on a good consideration, that of blood, 
cannot be recalled so far as it operates upon the estate of 
Wylie in the hands of the administrator which Mrs, Andrews 
could legally control by gift. In other words, the paper 
amounts in law to an executed gift.” 

11. Because the court erred in charging: “ If the evidenee 

17 
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shows that each of the heirs was advanced by Wylie the 
same amount, or that Wylie so thought at his death, and 
made a will disposing of his estate without any reference 
being made to such advances, then you would be authorized 
to find that complainants do not take any account of the 
advances. This is true, but you may look through the 
whole paper to ascertain his scheme and intention as to who 
should be the beneficiaries of his bounty, and how.” 

The motion was overruled, and they excepted. 

The evidence is omitted as unnecessary to an understand- 
ing of the decision. 


R. Toomss; Joun CO. Reep; S. H. Harpemay, for plain- 
tiffs in error, cited Code, §2582; 39 Ga., 105; 59 Zb., 206; 
3d Mete. (Ky.), 270. 


D. M. DuBosrz; D. A. Vason; W. M. & M. P. Rezss, 
for defendants, cited, on validity of verdict, 9 Ga., 543; 17 
1b., 341; 40 Zb., 249; 50 Zb., 128; 51 Ld., 144; 61 Zb., 
314. On presumption of advancement, 59 @a., 206; 25 
Tb., 352; 22 Lb. 574; 16 Zb., 16. On release by Mrs. 
Andrews, Code, §2741; 24 Ga., 402; 36 7d,, 184, 190, 191; 
44 Jd., 38, 43, 44. On charge in 4th ground, Code, §2581; 
23 Ga., 5381; 51 Zb., 20. On advancements being shown 
by parol, 51 Ga., 20. On immateriality of errors in charge 
if verdict be right, 60 Ga., 204; 61 7b., 62, 131, 168, 


BLEcKLEY, Justice. 


1. In an equity cause, a motion in arrest of judgment is 
not, in name at least, precisely appropriate. Nevertheless, 
where there is a verdict, and its terms are such that no 
decree can properly be rendered upon it, something anala- 
gous to a motion in arrest may be used to set aside the 
verdict and clear it out of the way. It is of little or no 
consequence by what name the motion may be called. We 
think the finding of the jury in the present case was not 
such as the exigencies of the controversy required, and 
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that no legal decree whatever can be based upon it. The 
verdict does not declare that the distributees were not 
advanced or that they were advanced equally, or that 
one was advanced so much and another so much, but 
that none of the distributees shall be charged with any 
advancements made to them before the death of the in- 
testate. The Code, in section 2582, speaks differently. 
It says: “In the distribution of an estate, every child 
of the intestate, and if a child be dead, the representative 
of that distributive share, must first account for any 
and all advancements made in intestate’s life-time,” ete. 
It is the province of the jury to ascertain, from all the 
evidence before them, what sums have been advanced, 
and to whom, and when this is done the law determines 
the rest. If this litigation were between Mrs. Andrews 
and Mrs. Halliday alone, and turned altogether on the 
release by the former to the latter, amounts might be imma- 
terial, but the children of H. L. Wylie are the real contest- 
ants with Mrs. Halliday, and they are not parties to the 
release, and cannot be affected by it. In order to settle 
with them, it is absolutely necessary to know, not only how 
much the share of the estate which they represent has been 
advanced, but how much the other two shares have been 
advanced. The jury ought to have found the several 
amounts specifically. Failing to do so, the result is simply 
a mistrial, and another trial should be had for this reason 
were there no other. 

2. But there was a regular motion for a new trial on va- 
rious grounds. It was certainly an error to charge the jury 
that they would be authorized to find against taking any 
account of advancements, if the intestate thought at his 
death that the advancements were all equal, and made a 
will on that basis. As there was in fact an intestacy, the 
law, and not the intestate’s belief or opinion, controls the 
question of accounting. If the advancements were really 
unequal, that the intestate was under a misapprehension as 
to their equality would make not the least difference. Why 
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should it? The scheme of the law is for each distributee 
to account for what he actually got by way of advance- 
ment, not for what the ancestor may have supposed he got. 
And this does not interfere with the right of the latter to 
put a valuation upon property where he has undertaken to- 
do so. The two questions are altogether different. 

3. There was a misapprehension on the part of the court 
as to the standing of the release by Mrs. Andrews to Mrs. 
Halliday, under the state of the pleadings. There was no 
attack upon the release on the part of Mrs. Andrews. She 
was not one of the interpleading parties, or rather she filed 
no answer and prayed for no relief. In order for her to 
avoid the release, she would have to repudiate or disaftirm 
it. Her election to do so, and the ground of her resistance 
to or attack upon the instrument would have to be alleged 
in the pleadings. But there is nothing of the sort in the re- 
cord. For aught that appears she is content to abide by 
the document; and it is obvious that no one else is preju- 
diced by it, or has a right to insist upon its want of consid- 
eration. There was really no issue upon the release, and all 
the trouble that it occasioned upon the trial was unnecessa- 
ry. If it was in the nature of a gift, there was no revoca- 
tion of it, and it should have been treated as, for the time 
being, operative between the parties to it. Of course it 
would not and could not be in the way of an accounting by 
either of these ladies to the children of their deceased 
brother. 

4. It seems to us that there was no error in finally disal- 
lowing the amendment to Mrs. Halliday’s answer which 
she sought to make on the call of the cause for trial. There 
had been a decree to interplead, the pleadings had been 
made up, and the final trial was about to open. Wingfield, 
the administrator who filed the bill, was interested in the 
matter of the proposed amendment, and he was no longer 
a party before the court, having been succeeded in the ad- 
ministration by DuBose, and there was no proposition to 
make him a party, nor was there any motion to open or set 
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aside the decree of interpleader. The amendment as a 
whole was not yermain to the business in hand, and if any 
part of it was suitable to be introduced at so late a stage, 
there was no suggestion to separate that part from the rest. 
In executing a decree for the defendants to interplead 
among themselves, it would be odd to treat the complain- 
ant as though he were a defendant, and to reach forth after 
an ex-complainant, no longer a party to the cause, and over- 
haul his accounts also. The case is enough mixed and con- 
fused without engrafting upon it such an anomaly as this. 

5. The general rule is that the complainant in a bill of 
interpleader merely stirs up a war and then leaves the real 
belligerents to fight it out, he retiring from the scene te 
repose in dignified ease, holding, the while, the prize which 
is to reward the victor. We do not see that in this instance 
there was any occasion for the complainant to take part in 
the combat. So far from being entitled to conclude the 
argument, he had no right to be heard at all. 

What we have ruled will be found, on examination, to 
grasp all the substance there is in the case. We have not 
cut it into as many pieces as does the motion for a new 
trial, and to de so we consider unnecessary. 

Judgment affirmed. 


Lemon vs. Hornsey. 


Where it is sought to make one liable by reason of the acceptance of a 
draft'by his agent, he is not rendered incompetent to testify to the 
want of authority in the agent to make such acceptance on account 
of the death of the drawer, the accepting agent and payee being 
both in life. 


bell 
Witness. Before Judge Bucuanan. ‘Campbell Superior 
Court. February Term, 1879. 


Reported in the decision. 
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Gro. Laruam, for plaintiff in error. 


H. M. Rem, for defendant. 
Wagner, Chief Justice. 


This case came before the court below on a certioraré 
from a justice court, on the hearing of which the court 
dismissed the certiorari and affirmed the judgment of the 
justice, which was for the defendant. Whereupon the 
plaintiff excepted. 

lt appears from the record that Lemon, the plaintiff, sued 
the defendant, Hornsby, on the following instrument: 
“ Griffin, Ga., February 16,1874. Capt. F. 8S. Fitch, Dear 
Sir-—I owe Judge Lemon, and as you owe me fifty dollars 
on account of Mr. Hornsby, you will please cash Judge 
Lemon for that amount, and I will receipt you in full for 
Hornsby.” Signed “L. T. Doyal.” The following was 
written upon the foregoing instrament: “February 17, 
1874. I will see Dr. Hornsby about this matter, and will see 
that it is paid by next fall, or sooner, if possible.” Signed 
“F. §. Fitch.” Hornsby was offered as a witness, who 
testified that Fitch had no authority from him to accept 
the order so as to bind him for its payment. Hornsby’s 
evidence was objected to on the ground that Doyal was 
dead. The justice overruled the objection. The plaintiff, 
Lemon, was in life, and so was Fitch, the alleged agent of 
Hornsby, and both could have confronted him as witnesses 
as to the question of Fitch’s agency in signing the order. 
There was no error in dismissing the certzorar¢ and aftirm- 
ing the judgment of the justice, in view of the evidence 
contained in the record. 


Let the judgment of the court below be affirmed. 


» 
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(Warner, Chief Justice, being engaged in presiding over the senate organized as acourt 
of impeachment, did not sit in this case.] 


A judgment which the court was competent to render without the 
verdict of a jury, will be upheld if found entered on the minutes 
in the day’s proceedings, the minutes of the day being regularly 
signed by the judge, though the judgment itself bear only the sig- 
nature of counsel. Such a judgment is irregJar, not void, and 
can be amended. 


Judgments. Practice in the Superior Court. Minutes. 
Before Judge Parse. Dooly Superior Court. March Term, 
1879. 


Report unnecessary. 
Joun B. Hotmes; B. M. Davis, for plaintiff in error. 


Wooten & Sentetrt; Hawxiws & Hawkins; Guerry 
& Son; H. K. McCay, for defendant. 


Bueckey, Justice. 


Several points are in the record, but only one was argued 
and insisted upon. The judgment was one which, under 
the constitution, the court was competent to render without 
the aid of a jury. It was regularly entered on the minutes 
as a part of the proceedings of the day; and after the day’s 
proceedings as a whole, the minutes were duly signed by 
the presiding judge. Certainly the 38th rule of court con- 
templates that he shall sign each judgment separately, but the 
omission is a mere irregularity, and is curable by amendment. 
If the actual rendition of the judgment is duly vouched 
by the minutes, and the only defect is want of signature, 
the judgment is not void, and the signature may be sup- 
plied nune pro tunc. 62 Ga., 103. Though signing by 
counsel was no substitute for signing by the judge, yet it 
did not vitiate. If not efficacious, it was harmless. 61 
Ga., 26. And compare 57 Jb., 79 ; 59 Zb., 506, 607; 60 
Ib., 406. 

Judgment reversed. 
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Craice vs. TINGLE. 


A promissory note not payable to order or to bearer, and not indorsed 
by the payee, who was a married woman and is dead, was sued by 
her husband for the use of certain creditors, without alleging that . 
he was the husband and had paid the debts of the wife, or other. 
wise making an equitable case in his declaration : 

Held, that there could be no recovery under such pleadings. 


Husband and wife. Promissory notes. Pleadings. Be- 
fore Judge Hittyer. Henry Superior Court. April Term, 
1879. 


J.J. Tingle brought complaint in the short form on a 
promissory note against Craige. The copy note attached 
was payable to E. A. Tingle. The declaration was amended 
by making the action proceed in the name of J. J. Tingle 
for the use of certain creditors of KE. A. Tingle, deceased. 

On the trial, the note was tendered in evidence. Defend- 
ant’s counsel objected. Parol testimony was then intro- 
duced by plaintiff to the effect that E. A. Tingle was the 
wife of the plaintiff, and was dead; that he had paid some 
of her debts, and that the parties who were made usees by 
the amendment were unpaid creditors. The court then 
admitted the note. 

The jary found for the plaintiff. Defendant moved for 
a new trial, among other grounds, because the court ad- 
mitted the note, and because the verdict was contrary to 
law and evidence. The motion was overruled, and defen- 
dant excepted. 


G. W. Bryan, by brief, for plaintiff in error. 


J. S. Bornron; T. C. Notan; H. C. Prepress, for de- 
fendant. 


Jackson, Justice. 


In this case suit was brought on a note payable to the 
payee, and not to bearer or order. The note was not in- 
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dorsed by the payee. She died, and her husband sued on 
the note, but did not set out in his pleadings that he was the 
husband of the payee, or any other facts going to show an 
equitable title in him, which might possibly have entitled 
him to have recovered in equity, or at law upon an equita- 
ble case made. He amended by making certain creditors 
of the wife parties as usees to the suit; but this did not 
help his case. There was no title—no legal title in him 
who sued as a mere stranger, not even designating himself 
as the husband of the payee. A mere interloper, without 
any title to the note, has no right to bring suit on it for the 
use of anybody. His declaration showed no title at all in 
the plaintifi—no relationship to the payee—no privity of 
any sort to the contract ; but a mere stranger to the note and 
payee sued it. He cannot recover on such pleadings, what- 
ever may be his fate ona proper case made. The judg- 
ment must be reversed, the verdict set aside, and a new 
trial awarded. 


Judgment reversed. 


McLaren, administrator, vs. Irvin, administrator. 


(WaRNER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. If the holder of a bond for titles show, in defense to a bill for ac- 
count and settlement of a balance of purchase money, brought 
against him by the obligor’s administrator, that the estate of the 
obligor is insolvent, and that a title paramount is outstanding in a 
stranger, there need be no surrender nor offer to surrender the pos- 
session, or to rescind the contract, in order to have the defense 
allowed. A grant from the state is paramount title till confronted 
with a good adverse or derivative title. 

. Though no title or color of title in the vendor, beyond mere posses- 
sion, be shown, and though it appear that his possession did not 
ripen into a prescriptive title, yet, if the possession which the 
vendee acquired from him with and under the bond has since 
grown up into a good prescriptive title in the vendee, the purchase 
money ought to be paid. 
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. An action of ejectment brought by the grantee from the state, or 
his heirs, in due time, against the holder of a bend for titles with 
possession under it, and terminated by a non suit, saves the running 
of the statute of prescription whilst the action was pending, and 
for six months after the non-suit was granted, if the action should 
be recommenced within that time. 


Equity. Vendorand purchaser. Prescription. Statute 
of limitations. Before Judge Cratse. Dougherty Superior 
Court. April Term, 1879. 


The bill in this case was filed by Irvin, as .dministrator 
upon the estate of James Bond, deceased, against McLaren, 
for an account and settlement of the balance of purchase 
money due for land. Pending the litigation, McLaren 
died, and his administrator was made a party in his stead. 
The jury found for complainant, and defendant moved for 
a new trial upon the following grounds, amongst others: 

1. Because the court refused to allow defendant to show 
that the non-suit in the action of ejectment by the heirs of 
the original grantor did not result from any defect in their 
title, but from the failure of the evidence to disclose with 
precision who were the heirs. 

2. Because the court erred in charging that the com- 
plainant was entitled to recover the purchase money unless 
defendant showed a paramount outstanding title, and that 
the plat and grant from the state to James Lefevre to said 
land did not show such title. 

3. Because the court erred in charging that Bond acquired 
a prescriptive title to said land by the possession of Me- 
Laren under the bond for title, if that possession was for 
more than seven years. 

4. Because the court erred in charging that the com- 
mencement and pendency of the action of ejectment in 
favor of the heirs at law of Lefevre, brought in 1859, if 
the same had been non-suited, did not stop the running of 
the statute of limitations, nor prevent Bond from acquiring 
a good prescriptive title by reason of McLaren’s possession. 
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The remaining facts, so far as material, appear in the 
opinion. 
The motion was overruled, and plaintiff excepted. 


D. A. Vason; C. B. Wooren, for plaintiff in error. 
R F. Lyon; Warren & Hopsrs, for defendant. 


BLEcKLEY, Justice. 


1. The case was in equity. The vendor and vendee were 
both dead, and the estate of the former was insolvent. The 
purchase incney for the land had been partly paid. The 
bill sought an account and settlement as to the balance. 
The purchaser had not been evicted, but his administrator 
proved that the grant from the state, which in Georgia is 
always the tap-root of title, was outstanding in a stranger. 
Such a grant is title paramount, until confronted with 
a good adverse or derivative title. The purchaser held 
the vendor's bond for title, and under the bond he or his 
estate was entitled to a conveyance with full warranty, on 
payment of all the purchase money. Under these circum- 
stances, the vendor’s administrator, who was complainant in 
the bill, insisted that the purchaser’s administrator, who 
was defendant in the bill, must either pay up the balance 
or rescind the contract and surrender the premises, and that 
the defense of the outstanding grant could not be gone 
into without an offer of rescision orsurrender. Obviously, 
the position is untenable. Though the purchaser died un- 
evicted, and his administrator still has possession, never hav- 
ing yielded to the title evidenced by the grant, so long as 
that title is not bought in, barred or extinguished, there is 
reasonable and probable danger of an eviction under it, and 
if an eviction shall happen, what redress will there be for 
the estate of the purchaser? The estate of the vendor being 
insolvent, its warranty will be worthless. Not only the 
purchase money heretofore paid towards this particular lot, 
but that now exacted will, if paid, be atotal loss. For two 
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reasons it is no answer to say that the rents and profits 
enjoyed under the contract of purchase, will be reimburse- 
ment in whole or in part. The first reason is, that the rents 
and profits of this lot may have to be accounted for to the 
real owner of the land, the holder of the paramount title ; 
the second is, that the one who enters and occupies as _pur- 
chaser, and commits no breach of his contract, failing to 
pay in full and become invested with title only because his 
vendor cannot comply on his part, is not, as a general rule, 
liable to the latter for rents and profits. A man who right- 
fully enters for ownership and not for tenancy, does not 
expect to pay rent, and to convert him into a tenant against 
his will and without any fault or default imputable to him, 
would ordinarily be gross injustice. One who is to be 
charged with rent by the person who puts him in possession 
ought to know it at the time, so that he might decline the 
terms if he thought proper. It is a grave thing to be 
treated as a mere tenant of land which you did not want te 
lease or rent, and which you thought you were using and 
occupying as purchaser, with a prospective title in view, 
dependent on nothing but the payment of a balance of 
purchase money. When a man knows he is to pay rent, he 
manages his business and conduets his affairs accordingly ; 
but when he has nosuch expectation, to take him unawares 
after a long series of years with a large claim of the kind, 
is, it may be, to surprise him into ruin. There is nothing 
in the shape of a debt so inconvenient to meet as one which 
you had no suspicion that you owed. There is a sort of 
ferocity in startling a man with a tremendous bill which he 
never before heard of or thought of. To leave matters in 
statu quo for the present between these parties, so far as a 
settlement for the particular lot of land is concerned, will 
not necessarily be to sanction the proposition that the pur- 
chaser’s estate is to keep the land forever, without making 
the deferred payment. The defense is good upon the 
supposition that it is not too late for an eviction by the 
state’s grantee, his heirs or assigns, and it will stand good 
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only so long as such eviction remains legally practicable, 
The moment the grant ceases to be title paramourt, the 
purchaser’s estate must either pay or surrender posses:ion 
on such terms as may be found just and equitable. 

2. The vendor's administrator contends that the grant as 
title is already barred, and that a good adverse prescriptive 
title has matured in the purchaser and his heirs. The pur- 
chaser’s administrator makes two replies: First, he says 
that conceding the fact, the prescriptive title will not inure 
to the benefit of the vendor’s estate -so as to entitle the 
complainant in the bill to collect the balance of purchase 
money, the preseriptive title being an original independent 
title which has grown up in the purchaser and his heirs ; 
and, secondly, he denies the fact that the grant is barred, 
and says there may still be an eviction under it. The first 
of these replies is unsound. True, it does not appear that 
the vendor had title or even color of title, but he had pos- 
session, and that possession passed to the purchaser, accom- 
panied with a bond by the former to the latter for titles to 
be made on the payment of the agreed purchase money. 
It was thus the contract of purchase and what was done in 
pursuance of it that put the purchaser in position to found 
and perfect a prescriptive title. His possession was the 
continuation and prolongation of that which the vendor 
had; and, as to the vendor, it was not and never became 
adverse, though it was adverse as to the rest of the world. 
The bond of the vendor was the color of title which caused 
the possession to ripen (if it did ripen) in seven years. 
Without this bond, twenty years’ possession, instead of 
seven, would have been requisite. Code, §§2682, 2683. 
The two parties to the bond were locked together in 
privity and friendly alliance to uphold the title which the 
one was thought to have, and the other had stipulated to 
acquire from and through him. The possession was some- 
thing in which they had a mutual interest in maintaining. 
It was for the purchaser’s immediate enjoyment, but the 
vendor was bound to protect him in that enjoyment against 
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all rightful adverse claimants. The purchaser held his 
possession under the vendor, and in subordination to him 
as the recognized owner for the time being. Can it be 
that in some mysterious way the prescription was virtually 
running against the vendor as well as against strangers, and 
that at the conclusion of the prescriptive term, the pur- 
chaser had a good title and his vendor had none at all, not 
even a right to a restoration of the possession which had 
been derived from him? We think not. Suppose the 
purchaser had bought in the grantee’s title, the measure of 
deduction from his original purchase money would have 
been what it cost him to do so. Code, §2949. Suppose 
the grantee had released to him for a mere nominal consid- 
eration, wishing to yield to his possessory right before it 
matured into an invincible title by prescription, would not 
the vendor have taken the benefit of the release? What, 
then, is the substantial difference in this respect between a 
release and mere negative acquiescence by forbearance to 
sue until it had become too late to sue with effect? We 
can see none. 

3. The second reply comprehended, besides matter of 
fact tor the jury, a question of law for the court to be 
answered in instructing the jury. There had been an action 
of ejectment brought by persons claiming to be the grantee’s 
heirs at law, and the same had resulted in a non-suit shortly 
before the present case was tried. The action of ejectment 
was against the purchaser, and seems to have been com- 
menced in due time. The statute of limitations or pre- 
scription did not run against the plaintiffs in that action 
whilst it was pending; nor would it run for six months 
after the non-suit,in case of its being re-commenced within 
that time. Code, §268%. The ground upon which the 
nou-suit was granted was immaterial. 

There should be a new trial. 

Judgment reversed. 





SEPTEMBER TERM, 1879. 


Patterson vs. Murphy. et 


Patterson vs. Murray. 


. That a verdict was entered on the minutes which was not signed 
by any one was no good objection to the signing of the minutes by 
the judge. 

. Where the names of the jurors who rendered a verdict appear 
in the record, although unsigned, it is not void, aud a motion in ar- 
rest of judgment on that account will not be sustained. 


Practice in the Superior Court. Verdict. Judgments 
Before Judge Hittyer.. Upson Saperior Court. May 
Adjourned Term, 1879. 


Reported in the decision. 


J. Y. Atten; W. A. Hawains, by brief, for plaintiff in 
error. 


J. A. Hunt, by brief, for defendant. 


Warner, Chief Justice. 


The plaintiff sued the defendant on a promisory note, to 
which suit he made a defense, and on the trial of the 
issues made by the pleadings, the jury returned the follow- 
ing verdict: ‘“ We, the jury, tind for the plaintiff the sum 
of one hundred and twenty-five dollars,” which verdict was 
not signed by any person, which fact was not discovered by 
defendant until the verdict had been received and entered 
upon the minutes of the court, but was discovered by de- 
fendant’s counsel before the minutes were read and signed 
by the judge the next morning, who objected to the same 
being read and signed with that verdict on them, which 
objection was overruled, and the defendant filed his bill 
of exceptions, which was allowed and certified by Judge 
McCorcnen who was then presiding at the court; and after- 
wards during said November term, 1877, defendant made 
a motion in arrest of judgment, on the ground that no 
‘egal verdict had been rendered in said case as appears on 
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the face thereof—which motion came on to be heard before 
Judge Hittyer, at the May adjourned term of the court, 
1879, and was overruled, whereupon the defendant ex- 
cepted. 

There was no error in overruling the defendant’s objec- 
tion to the judge’s signing the minutes of the court with 
the verdict of the jury thereon. 

The names of the jurors who rendered the verdict ap- 
pear in the record, and although not signed by any one of 
them, it was not a void verdict, and there was no error in 
overruling defendant’s motion in arrest of judgment. See 
14 Ga., 12; 24 Ga.,72. Let the judgment of the court be- 
low be affirmed. 


Laturop & Company vs. CLewis. 


. An ordinary distress for rent, implies that the plaintiff is the land- 

lord, and on that theory Driver vs, Maxwell, 56 Ga., 11, was decided. 
When the landlord does not distrain, but the proceeding is by his 
assignee under the act of 1873, both the contract and the assignment 
must be set out or described in the affidavit, as otherwise the par- 
ties are apparently mere strangers. A demand for payment, as to 
rent due, should also be alleged, or some excuse stated for the 
omission. 
As the landlord's special lien dates from the maturity of the crop, 
and his general lien from the levy of a distress warrant, a mere 
transfer of a note given for rent, which transfer is made in writing 
before either of these events happens, is not an assignment of any 
lien. 

3. The cases of Greer vs. Woolfolk, 60 Ga., 623, and Brown vs. Alfriend, 
61 7d., 12, are consistent. Taken together, they hold that a distress 
warrant for more than two hundred dollars may be issued by the 
county judge, and may, when contested, be returned either to the 
county court, or the superior court. 

When animals or other personalty on the premises, are let with the 
same, by one entire contract, for use in cultivation, the whole sum 
is reut and may be collected by distress. 


Landlord and tenant. Lien. Distress warrant. Before 
Judge Summons. Houston Superior Court. May Term, 
1879. 
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Reported in the opinion. 
©. C. Duncan; Warren & Grict, for plaintiffs in error. 
Samurt Hatt, for defendant. 

BiecKLEY, Justice. 


On the first of October, 1875, Lathrop & Co. sued out a 
distress warrant against Clewis. The affidavit (made by 
one of the firm) alleged that Clewis was indebted to the 
tirm “for the rent of the Everett Hog-Craw] plantation, in 
Houston county, for the year 1875, eight thousand seven 
hundred and fifty pounds of middling cotton, of the value 
of $1,093.95, now due and unpaid, and the like amount of 
eight thousand seven hundred and fifty pounds of middling 
cotton, of the value of $1,093.95 to become due the 15th 
of October, 1875; and that the said Clewis is removing his 
property, and especially the crop of this year made on the 
rented premises, from said premises; and that deponent 
makes this affidavit that a distress warrant may issue against 
the said Clewis in favor of said J. W. Lathrop & Co., for 
said sum of $2,187.50, rent now due and to become due as 
aforesaid.” The warrant was issued by the county judge, 
and was made returnable to the county court. It was levied 
by the sheriff upon 6,000 pounds of seed cotton, and 350 
bushels of cotton seed, in the gin-house; 18,000 pounds of 
seed cotton in the field ungathered, 30,000 pounds to open 
in the field ungathered, 500 bushels of corn in the field 
ungathered, and 7,000 pounds of fodder in the field in 
stacks, all on the Everett Hog-Crawl plantation. The 
pounds and bushels were estimated, not exact, and were 
entered in the levy as “more or less.” The sheriff’s entry, 
as well as the affidavit and warrant, bore date October Ist, 
1875. On the 15th of the same month, Clewis, the de- 
fendant, replevied the property, and filed a counter-aflidavit 
denying that he was removing his property or the crop 
from the premises, and denying, also, that he was the tenant 

18 
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of Lathrop & Co., or that the rent distrained for was due 
er to become due. The issue thus formed was carried from 
.the county court to the superior court by appeal. In the 
superior court the case was tried by the judge, without a 
jury. The facts, all agreed upon and- undisputed, were as 
follows: Wm. R. Brown rented a plantation to Clewis for 
the year 1875, and took from him an instrument ia these 
terms: “On or before the first day of October next, I 
promise to pay W. R. Brown or bearer eight thousand 
seven hundred and fifty pounds of middling cotton, deliv- 
ered at Winchester in good shipping order; also, on the 
fifteenth of October next, I promise to pay W. R. Brown 
or bearer eight thousand seven hundred and fifty pounds 
more of middling cotton, delivered at Winchester, in good 
shipping order; said cotton payable for rent of plantation 
in Houston county, known as the Everett Hog-Craw] plan- 
tation. I agree to keep up and do all the fencing neces- 
sary, and leave all the cotton seed and manure on the 
place at the end of the year. Said W. R. Brown agrees to 
furnish six mules, and tive hundred bushels of corn and 
three thousand pounds of fodder, one cart and steers now 
on the place, and the blacksmith tools. I agreeing to return 
the same amount of corn and fodder, mules, cart and steers 
and blacksmith tools in same order as they were turned 
over to me. Said W. R. Brown to furnish what cotton 
seed he has on the place, except what seed he wants to 
plant. Witness my hand and seal, the 30th day of October, 
1874.” (Signed) ‘“ Henry D. Clewis [1.s.]. Witness, J. D. 
Hendrick.” Soon after this instrument was given, and be- 
fore its maturity, Brown, for a valuable consideration, 
delivered it to the plaintiffs, first indorsing it thus: “ Deliver 
the within cotton to J. W. Lathrop & Co., or their order.” 
(Signed) “Wm. R. Brown.” This was not presented to 
Jlewis for acceptance, and he neither accepted nor refused 
to accept. The property levied upon was a part of the 
crop of 1875, made on the rented premises. 
These facts being before the court. the defendant moved to 
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quash the distress warrant, and the court granted the mo- 
tion, on what ground is not stated, but the grounds urged 
by the counsel were the following: 1. That the county 
court had no jurisdiction of the warrant; 2. That there 
was no relation of landlord and tenant between the plain- 
tiffs and the defendant; 3. That there was no such written 
assignment of the lien as would enable the plaintiffs to 
distrain for rent; 4. That the affidavit on which the war- 
rant issued was defective in not setting forth the transfer 
from Brown to the plaintiffs; 5. That the affidavit alleged 
no demand upon the defendant for payment; 6. That it 
was uncertain whether the lien sought to be enforced was 
general or special; and 7. That both a general lien and a 
special lien cannot be enforced by the same warrant, and 
that the contract was not wholly for rent, but partly for 
the hire of mules, ete., and how much for rent and how 
much for hire did not appear. 

1. Anordinary distress for rent implies that the plaintiff is 
the landlord, and upon that theory Driver vs. Maxwell, 56 
@a., 11, was decided. The affidavit and warrant in that case 
rested upon section 4082 of the Code, and we held that the 
affidavit need not specify the terms of the rent contract, or 
the time when the rent became due. Most probably the 
contract then involved was made prior to the act of Febru- 
ary 24th, 1873, inasmuch as the proceeding was for the 
rent of premises of which the tenant had the use daring 
that year. We need not, and do not, rule that a similar 
affidavit in behalf of a landlord would not still be sufficient, 
though the demand may have originated since the act of 
1873. What we rule is, that an affidavit made in general 
terms under section 4082 of the Code, means the same sitice 
the act as a similar affidavit meant before the act, namely 
that there was, or had been, between the parties, the relation 
of landlord and tenant. Although that section contains 
the words, “any person who may have rent due,” these 
words are restricted by sections 2285 and 2286 to landlords. 
As the law stood prior to the act of 1873, landlords, and 
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none others, were entitled to distrain; the holder, by trans- 
fer, of a rent note could not sue out a distress warrant. 46 
. Ga., 394; 54 Lb., 296. In the present case, therefore, the 
proceeding depends wholly upon a construction of the act 
of 1873 (pamph. acts, p. 42; Code, §1972, et seg.), for the 
plaintiff here claims as assignee, and not as landlord. The 
21st section uf the act (Code, $1996) declares that “ all liens 
herein provided for may be assigned by writing, and not 
otherwise, and under such assignment the assignee shall 
have all the rights of the assignor as regulated by this act.” 
The fifth section of the act (Code, $1977) is as follows: 
“That landlords shall have a special lien for rent on crops 
made on lands rented from them, superior to all other liens 
except liens for taxes, to which they shall be inferior, and 
shall also have a general lien on the property of the debtor, 
liable to levy and sale, which last lien shall date from the 
time of levying a distress warrant. The general lien of 
landlords shall be inferior to liens for taxes, the lien of 
laborers, general and special, but shall rank with other liens, 
and with each other, according to date—the date being 
from the time of levying a distress warrant to enforce the 
same. ‘The special liens of landlords for rent shall date 
from the maturity of the crops on the lands rented, unless 
otherwise agreed upon, but shall not be enforced by distress 
warrants until said rent is due, unless the tenant is remov- 
ing his property, when the landlord may, as the Code pro- 
vides, enforce liens both general and special.” The assignee 
ean succeed to a landlord’s lien only by an assignment of 
the same in writing, and without such assignment the right 
to enforce the lien remains with the landlord. The right is 
in the latter by operation of law, as incident to the relation 
of landlord and tenant, and any one claiming to have de- 
rived it from him must, we think, plead and prove an 
assignment. To do this involves setting forth or describing 
both the contract of rent and the assignment of the lien 
in the affidavit made by the assignee to obtain a distress 


warrant. The affidavit stands for proof as well as for 
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pleading, until some material allegation which it contains 
is denied by a counter-affidavit. A distress warrant is itself 
final process (56 Ga., 188) and it would be singular if one 
who has made no contract with the debtor could have final 
process of any kind against him without disclosing the 
source and foundation of hisclaim. It is quite loose enough 
to permit landlords themselves to distrain with no identifi- 
cation, in the affidavit, of the rented premises, or of the 
date and terms of the rent contract. Distress is a remedy 
which is sudden and violent, and one that has hitherto been 
confined to a given relation. In extending it beyond that 
relation, the general analogies of the Jaw should be regarded, 
and the conditions of obtaining it should be no less strict 
than are those prescribed in section 1991 of the Code for the 
summary enforcemert of liens upon personal property in 
general. That section requires that all the facts necessary 
to constitute the lien shall appear, and, moreover, that a 
demand for payment, and a refusal thereof, shall be averred, 
or some excuse alleged for omitting demand. The spirit 
and reason of this section apply no less to a distress warrant 
sued out by a stranger to the tenancy, claiming under an 
assignment from the landlord, than to a foreclosure of the 
various liens to which the letter has application. Where 
rent is not due, demand, of course, may be dispensed with, 
but whether the lien be general or special, and there is rent 
due, the assignee should make demand, if practicable, for 
payment before resorting to the harsh remedy of distress. 
If the lien of the landlord has been assigned the tenant 
ought at least to be informed who is the holder of it, and 
opportunity ought to be afforded him to make voluntary 
payment to the right party. Ue should not be surprised 
and startled by a seizure of his goods at the instance of an 
apparent stranger. How is the tenant to know whether he 
owes the plaintiff rent or not, so as to guide him in dealing 
with the levying officer? Our conclusion is that the affi- 
davit in the present case was fatally defective. 

2. We are, also, satisfied that no sufficient assignment of 
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the lien was shown at the trial. The order entered on the 
contract was doubtless a sufficient indorsement to bind the 
landlord as indorser, and to pass title to the paper. But 
neither the instrnment nor the indorsement mentioned any 
lien, and no tien of any kind had matured at the time the 
indorsement was made. The exact date is not furnished by 
the record, but it was soon after the instrument was exe- 
euted. The act which we have quoted declares, in effect, 
that no general lien is complete until the levy of a distress 
warrant, and no special lien until maturity of the crop. Ei- 
ther lien is but inchoate until the event happens upon which 
its completeness depends. Before that time, it cannot be 
assigned by a mere written transfer of the note or contract. 
Indeed, it is rather doubtful whether it can be-assigned at 
all until it is fully in being—until it is alien capable of 
dating its beginning from a levy, if it be general, or from 
maturity of the crop, if it be special. See 58 Ga., 127; 
60 74., 439. Be this as it may, to pass an inchoate lien, it 
is necessary to assign it expressly, if even that would suffice. 
According to the statute, as we have quoted it above, liens 
“may be assigned by writing, and not otherwise.” It 
might be gravely questioned whether a mere transfer of 
the note or contract would carry with it a full grown lien, 
if there was no mention of any lien in such note or con- 
tract. The /zen “may be assigned by writing and not other- 
wise.” Ordinarily, the incident passes with the principal, 
but this statute seems to contemplate the retention of the 
lien by the original party, unless he assigns 7¢ by writing. 
To assign something else, even the debt, or the evidence of 
debt, is not necessarily an assignment of the lien also. 
Especially, where the assignor becomes liable as indorser, 
he may wish to retain the lien for his own protection. An 
example of such a purpose is afforded by the case of Bolton 
vs. Duncan, 61 Ga., 103, in which ease, however, the land- 
lord who sued out the distress seems also to have kept pos- 
session of the instrnment with his indorsement upon it. It 
is to be noticed that in that case no point was made upon 
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the failure of both landlords to join in the distress, but only 
upon the effect of the second indorsement, as carrying over 
the right of property into a stranger to the original con- 
tract. . 

3. Were the warrant otherwise good and valid, we should 
have no difficulty on the score of jurisdiction in the county 
court. The case of Greer ve. Woolfolk, 60 Ga., 623, rules 
the question in the affirmative. Its consistency with Brown 
vs. Alfriend, 61 Ib., 12, will be manifest to whoever will 
compare the facts and rulings in both cases. Greer vs. 
Woolfolk holds that a distress warrant, though for more 
than two hundred dollars, may be issued by the county 
judge, made returnable to the county court, and be there 
adjudicated upon in case a counter-affidavit is filed. 
Brown vs. Alfriend holds that a similar warrant may, after 
a counter-aftidavit is filed, be returned directly to the supe- 
rior court, and that the county judge has all the powers of 
a justice of the peace in issuing distress warrants. Con- 
struing the two cases together, it is apparent that a warrant 
for more than two hundred dollars, issued by the county 
judge, may be returnable indifferently to the superior court 
or the county court. 

4. When the hire of animals or other personalty upon a 
farm or plantation is included in the general estimate of 
rent for the whole, the entire sum is treated as rent proper, 
and may be collected by distress. 39 @a., 14. 

Judgment aflirmed. 


Cuerry, sheriff, vs. Ware. 


. For a tenant holding over to resist a warrant to dispossess by coun- 
ter-affidavit, it is necessary to give bond and securit /. 

. The wife of the tenant cannot take a homestead in the premises of 
the landlord. 

. After a case has been argued and the decision of the court made up, 
though not delivered, it is too late to withdraw the writ of error. R. 
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Landlord and tenant. Homestead. Praetice in the Su- 
preme Court. Before Judge Smmons. Bibb Superior 
Court. April Term, 1879. 


After the argument of this case was coneluded, and the 
decision of the court made up, though not delivered, coun- 
sel tor plaintiff asked permission to withdraw the writ of 
error. This the court refused to permit. See 41 Ga., 523. 
The facts are sufficiently reported in the opinion. 


Lanier & Anperson, for plaintiff in error. 
Lyon & Gresuam, for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff of Bibb county, call- 
ing upon him to show cause why he should not be attached 


for contempt for failing to execute a warrant placed in 
his hands in favor of Elizabeth Ware against David D. 
Craig, which warrant was issued against the said Craig as a 
tenant of the said Elizabeth Ware holding over, under the 
provisions of the 4077th section of the Code. Upon the 
hearing of the rule and the sheriff's answer thereto, the 
court ordered that the rule be made absolute so far as that 
the sheriff was thereby ordered and directed to procced to ex- 
ecute said process according to the statute in such ease made 
and provided, whereupon the sheriff excepted. 

1, 2. It appears from the record that the defendant, 
Craig, filed a counter-affidavit, but failed to give bond and 
security as required by the 4079th section of the Code, 
but filed a pauper affidavit in lieu thereof. It also appears 
from the sheriff’s answer, that the tenant’s wife had applied 
for and obtained a homestead upon the rented premises, and 
interposed a claim therefor, of which the sheriff says he 
had notice, and that he was advised by counsel to return the 
papers to the court and not execute the warrant. For the 
tenant’s wife to take a homestead on his landlord’s proper- 
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ty, and claim it as her homestead, and thus attempt to de- 
feat the legal process of the landlord to obtain possession of 
the rented premises, has the merit of novelty to say the 
least of it. The sheriff certainly has no ground of com- 
plaint against the judgment of the court rendered in this 
case. Let the judgment of the court below be affirmed. 


Witson vs. Tue Crry or ATLANTA. 


. When certain phraseclogy in tbe bill of exceptions means, by fair 
construction, that the motion for new trial was made during the 
term at which the trial was had, and nothing to the contrary ap- 
pears in the bill or in the transcript, the motion will be treated in 
the supreme court as having been made in due time. 

. Ordinary diligence on the part of a person driving upon a street, 
and ordinary diligence on the part of the city in constructing and 
repairing the street, do not imply a like degree of vigilance in fore- 
seeing danger and guarding against it. 

Negligence by tbe defendant. the consequences of which the plain- 
tiff could shun by the use of ordinary diligence, goes for nothing. 

. So, the defendant’s negligence goes for nothing if it did not contrib- 
ute to the injury. 


Practice in the Supreme Court. Municipal corporations. 
Diligence. Before Judge Hmtyer. Fulton Superior 
Court. October Adjourned Term, 1878. 


Wilson brought case against the city of Atlanta for 
$10,000.00 damages alleged to have been sustained by him 
under the following circumstances: He was driving two 
horses attached to his buggy, in which were himself and 
three small children, on Harris street, in said city, on June 
30,1875. The defendant had previously, at a point on said 
street where it crossed a branch, thrown up an embank- 
ment ten feet high and two hundred yards in. length, 
along and in the middle of the same. Harris street was 
fifty feet in width whilst the embankment was only thirty- 
five feet, thus leaving fifteen feet of said street below the 
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embankment. The defendant erected no railings or other 
means of protection and safety on either side of the em- 
bankment. Whilst thus driving along and upon the same, 
the swingle-tree of one of the hurses became detached from 
the buggy, without any fault of the plaintiff, and striking 
the horse on the legs, caused him to turn suddenly and up- 
set the buggy, throwing it down the embankment, thereby 
dislocating plaintiff's right knee-joirt, and causing other in- 
juries to himself and children. 

The defendant pleaded the general issue. 

Upon the trial much evidence was introduced, all of 
which, in view of the questions decided, is immaterial 
here. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds, among others: 

Because the court erred in charging the jury as follows: 

Ist. “If the plaintiff knew the locality or street, he can- 
not say he was free from negligence, and yet the city was neg- 
ligent in taking no action on the same state of facts. 

2d. “ Whatsoever acting on the same state of facts, 
would excuse him (the plaintiff) from foreseeing such dan- 
ger, would excuse the city from foreseeing the same danger. 

3d. “If there was danger and he (the plaintiff) knew it, 
and judged for himself, and took the risk, he could not 
complain of the consequences; and after choosing that 
route the duty would be upon him to use ordinary care as 
to the speed and control of his team, and all other precan- 
tions for safety in passing the danger. 

4th. “The plaintiff says that it was the duty of the de- 
fendant to erect a railing along the embankment in ques- 
tion, and that the failure to do so was the negligence which 
caused the injury. In order for such duty to arise it must 
appear from the evidence that such a railing was necessary 
and proper for the safety of the street. If it was thus 
necessary and proper for the safety of the street, it was the 
duty of the city to have erected it. But it must appear 
from the evidence that, with reasonable diligence on the 
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part of the plaintiff, a railing, if there, would have guarded 
against or warded off the damage. Before negligence in 
failing to erect such railing can be imputed tothe defend- 
ant in favor of the plaintiff in this case, it must be made 
to appear, with reasonable certainty, that if such railing had 
been erected, the plaintiff would have escaped the injury. 
It is for the jury to say, under all the evidence, whether 
with reasonable diligence the defendant should have erected 
a railing as contended for by the plaintiff, and whether the 
same was reasonably necessary for safety of travel over said 
street, and then, whether, even if such railing had been 
there, it would have operated to protect him from injury 
under all the circumstances and conditions of danger to 
which, from other causes, he may have been exposed.” 

The motion was overruled and plaintiff excepted. 

It was urged in argument that if the motion had merit, 
still it was properly overruled for the reason that it did not 
appear that it was made at the term when the case was tried. 
The facts on this point are stated in the opinion. 


L. J. Guenn & Son: McCay & Tripper; J. T. Grenn, 
for plaintiff in error. 


W. T. Newman, city attorney; Joun L. Hopxtns, for 
defendant, cited 59 Ga., 544; 60 7b., 473; Code, §2972 ; 
2d L. & Eq. Reporter, 364; 35 N. H., 52; 5 Reporter, 
164. 


BLEcELEY, Justice. 


1. The bill of exceptions sets out that at the fall term, 
1878, of the superior court, the case (naming it) was tried, 
and the jury found a verdict for the defendant, his honor, 
George Hillyer, judge of said court, then and there pre- 
siding, whereupon the plaintiff moved for a new trial, ete. 
The fair construction of this language is that the motion was 
made at the same term at which the trial was had ; and as it 
does not affirmatively appear elsewhere in the bill of excep- 
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tions, or in the transcript of the record, that the fact was 
otherwise, the motion will be treated .in the supreme court 
as having been made in due time. 

%. While, in respect to its streets, a city and a passenger 
upon them are alike bound to ordinary diligence, yet the 
diligence of the former has relation to keeping the streets 
in safe condition and repair, and that of the latter has rela- 
tion to walking, riding or driving along tiem in proper man- 
ner and with due caution. Ordinary diligence on the part 
of the city is that care which every prudent municipality 
takes to put its streets in safe order and keep them so; on 
the part of the passenger of average powers and capacity, 
it is that care which every prudent person takes to pass 
over them without sustaining injury or inflicting any. The 
duty of maintaining a street in a fit condition for safe use, 
though limited to ordinary diligence in those on whom that 
duty is cast, involves a very different measure of vigilance 
in foreseeing danger, from that which a passenger is bound to 
exercise. It follows that the passenger may know the street or 
the locality, and yet be free from negligence, while the city» 
on the same state of facts, might be chargeable with negli- 
gence—even with gross negligence. In no respect is the 
vigilance obligatory upon the one a measure of that which 
is obligatory upon the other. Each is bound to the dili- 
gence appropriate, not to a common duty, but to a separate 
and distinct duty appertainiug to a separate and distinct 
class. The passenger does not undertake to serve the city 
or represent it, and upon him rest none of its burdens; he 
is to act the part of a prudent, discreet traveler, not the 
part of a pradent, discreet corporation. If he has special 
knowledge which ought to heighten his care above that 
which would be usual and reasonable in those less informed, 
his conduct should conform to that of ordinary prudent men 
possessed of like information and placed in like cireum- 
stances. Ordinary diligence involves a reasonable use of 
all the resources, mental and physical, which are at the pas- 
senger’s command. 
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In charging the jury, the presiding judge seems to have 
had some such theory present to his mind as that ordinary 
diligence implies equal diligence. This is far from correct 
when the diligence of different classes of persons is under 
comparison, though it is correct when that of different per- 
sons of the same class is being compared. The person 
whose duty it is to furnish and repair a road for another to 
travel upon is related to that road and to the man who is 
to travel upon it, just as another person whose duty is to 
furnish and repair a similar road for a like purpose in re- 
spect to another traveler, is related to the latter road and 
to the traveler upon it, and both road-makers are alike 
bound to ordinary and equal diligence. And so the two 
travelers are bound to ordinary and equal diligence, as a 
general rule. But ordinary diligence on the part of road- 
makers, may be more or less than ordinary diligence on the 
part of travelers ; indeed, the diligence appropriate to the 
one class is so different from that appropriate to the 


other, that there is difficulty in comparing them, one being 
the diligence of preparation, and the other the diligence of 


use. 
3. There can be no doubt that while the city was bound > 


to observe its own proper measure of diligence, yet, if it 
failed, and the plaintiff could nevertheless have avoided the 
consequences by using ordinary diligence on his part, aed 
he likewise failed, he cannot recover. 

4. So, if the consequences to the plaintiff would, under 
all the circumstances, have been the same had the city not 
been negligent, he cannot recover though he be in no 
default. 

This case has been here twice before: 59 Ga., 544; 60 
1b., 473. What we have now ruled will be found suffi- 
cient to correct such error as the charge of the court con- 
tains; and the three decisions, read together, will probably 
furnish enough law to dispose of the litigation, with the 
aid of a jury to settle the facts. 

Judgment reversed. 
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Moore vs. Frost e al. 


judgment debtor, with the consent of his wife, conveyed land to 
another creditor as a security for his debt, taking a bond for re- 
conveyance on payment thereof; subsequently bis wife had the 
land set apart as a bomestead. The holder of the security re- 
covered judgment, filed a deed, and had the land levied on and 


sold : 

Held, that the homestead was good as against the senior judgment, but 
not as against the junior; and in a contest over the fund arising 
from the sale, the latter would have precedence. 


Judgments. Executions. Homestead. Before Judge 
Bucuanan. Troup Superior Court. May Term, 1879. 


Reported in the decision. 
B. H. Biewam; T. H. Warraxer, for plaintiff in error. 
Ferret & Lonetry, by brief, for defendants. 


Warner, Chief Justice. 


This was a rule against the sheriff of Troup county for 
the distribution of money in his hands arising from the 
sale of a tract of land therein described. The court ordered 
the money in the sheriff's hands to be paid over to Frost 
and credited on his fi. fa.; wherenpon Moore, the other 
claimant of the money, excepted. 

It appears from the evidence in the record, that Moore 
was the assignee of a judgment obtained against the defend- 
ant, Alles, on the tith day of December, 1873, for the 
sum of $767.68 principal, besides interest; that on the 
16th day of December, 1873, Allen, with the consent of his 
wife, deeded the land sold, to Frost, to secure the payment 
of a debt which he owed him amounting to the sum of 
$710.00, the said Frost executing a bond to Allen and wife 
conditioned to reconvey said land on the payment of the 
aforesaid debt when it became due. It further appears 
that after said debt became due, Frost obtained a judgment 
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thereon on the 2d day of June, 1876, and executed a deed 
to Allen and wife, and filed the same in the clerk’s office of 
the superior court, and had it recorded as required by law ; 
that on the 30th of June, 1876, Frost had his 7. fa., issued 
upon his said judgment, levied and the land sold by the 
sheriff, the proceeds of which sale is the money in dispute. 
It further appears that on the 22d of December, 1875, the 
wife of Allen applied for a homestead in the land, and 
that on the 10th day of January, 1876, it was set apart to 
her and her children. Upon this statement of facts, the 
main controlling question is whether Frost’s fi. fa. is enti- 
tled to be paid in preference to Moore’s fi. fa. The execu- 
tion of the deed to the land by Allen and wife to Frost on 
the 16th day of December, 1873, operated as a waiver of 
the homestead so far as Frost’s debt was concerned, and 
whose fi. fa. brought the money inte court. The home- 
stead was good as against Moore’s judgment and fi. fa. ; it 
eould not have been levied on the land, and consequently 


could not claim the money arising from the sale thereof. 
Let the judgment of the court below be affirmed. 


Brooks e¢ al. vs. ToRNER. 


(Warner, Chief Justice, being encaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case. | 


1, In an action upon promissory notes given for the purehase money 
of land, a plea that the plaintiff isa non-resident of the state and 
has no property bere, that the title to one-half of the land was not in 
the plaintiff when the contract of sale and purchase was made, but 
in the estate of a certain deceased non-resident of the state, upon 
whose estate there is no administration, that in selling the land the 
plaintiff represented that he was the owner of the legal title to all 
of it, that upon this representatiom the defendant made the pur- 
chase, took a deed and gave the notes, and that at the time of the 
transaction the legal title was, and still is,in the estate aforesaid, sets 
up neither matter of fraud nor matter of contract sufficient to defeat 
or defend the action. The plea fails to aver that the representation 
was fraudulently made, or even that the plaintiff knew that it was 
untrue, or made it recklessly, not knowing it to be true or false ; it 
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fails also to allege any damages from the misrepresentation. Nor 
does the plea allege any warranty or breach of warranty by the 
plaintiff, or any eviction of, or loss of possession by, the defendant, 
neither does it offer to rescind the contract. A warranty of title 
will not be implied er presumed. 

. A husband who married here in 1860, and whose wife’s father and 
mother died in Texas, in 1870, intestate, leaving estates there in which 
the busband and wife are entitled to share with the other heirs at 
law, cannot set-off the interest of himself and wife in such estates 
against an action at law upon his promissory notes given for land 
in Georgia, to which notes his wife is no party, though the plaintiff 
in the suit (the payee of the notes) is a resident of Texas, has no pro- 
perty in Georgia, and has wrongfully possessed himself in Texas of 
the said estates. Among numerous obstacles to such set-off, the 
fact that the wife is no party to the husband's equitable plea, and 
cannot be made a party thereto, is enough to mention ; especially | 
in view of the provisions of the Code, that a creditor of the husband 
has no right to receive or retain the wife’s property in payment of 
the hushand’s debt. 


Pleadings. Vendor and purchaser. Set-off. Husband 
and wife. Warranty. Before Judge Crawrorp. Taylor 
Superior Court. April Term, 1879. 


Reported in the opinion. 


W.S. Wattace, for plaintiffs in error. 


O. M. Corzert, by M. H. Bianprorp, for defendant. 


Biecg ey, Justice. 


An attachment for purchase money was levied upon two 
certain lots of land and one half lot. The declaration after- 
wards filed described the cause of action as two promissory 
notes made by the defendant to the plaintiff, dated Novem- 
ber 30th, 1872, and due, one of them, December 1st, 1873, 
the other, December Ist, 1874, each being for fifteen bales 
of cotton weighing five hundred pounds per bale. The 
money value claimed in the attachment and declared for 
was $1,812.04, principal, and $396.36, interest. The plain- 
tiff was Julius Turner, and the defendants B. C. M. Brooks 
and B. ©. Brooks. 
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The defendants pleaded specially, by way of equitable de- 
fense, that B. C. M. was the principal debtor, and B. C. only 
his surety ; that the plaintiff is a non-resident of the state, 
being a citizen of Texas, and that he is justly and equitably 
indebted to B. C. M. in a larger sum than that sued for; 
that B. C. M. and his wife (Mrs. Brooks), with five others, 
are heirs at law of Mr. and Mrs. George Turner, both of 
whom died in the :tate of Texas, intestate, in the year 
1870; that at that time the plaintiff resided in Georgia and 
went to Texas for the purpose of settling up these two es- 
tates, claiming to be agent or attorney in fact of the heirs 
at law, but was without authority from either B. C. M. 
or his wife; that on his return he represented that both 
_ estates had only $3,000.00 in money and but little property, 
and, afterwards, when told by some of the heirs that his re- 
port was not true, he then said that George Turner left 
$6,000.00 ; that in fact neither of these reports was true, 
but, on the contrary, George Turner left not less than 
$19,000.00 in cash, besides notes, horses, cattle and other 
property of the value of $8,000.00 ; that from both estates 
B. C. M. and his wife have received not quite $1,000.00, 
though entitled to $3,000.00, or some such sum; that four 
of the heirs at law have received altogether only about 
$4,000.00 ; that the plaintiff has confederated with D. W. 
Brooks of Texas and with Levi Turner of Georgia fraudn- 
lently to keep said estates, and that he and his said confed- 
erates have in their hands $14,000.00 which is subject to 
distribution among the heirs of Turner and wife, deceased, 
out of which sum, allowing to the plaintiff and his said con- 
federates, as three of the heirs, $1,000.00 each, the sum of 
$11,000.00 would remain for distribution, one-seventh of 
which, as the share of B. C. M. and wife, would amount to 
over $1,500.00. The plea alleged further that the title to 
one-half the lands sold by the plaintiff to B. C. M., for the 
purchase money of which the action is proceeding, was not 
in the plaintiff at the time of the sale, but was in the estate 
of George Turner, which fact was unknown to the defend- 

19 
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ants when their notes were given; that there is no admin- 
istration upon the estate of George Turner or upon that of 
his deceased wife; that the plaintiff has no property here 
out of which B. C. M. could reimburse himself if his title 
should prove worthless. It also alleged that George Turner 
in his lifetime advanced to the plaintiff $2,000.00 or more, 
and a like snm to D. W. Brooks and Levi Turner each, 
while his advancement to B. ©. M. and wife was only 
$300.00 ; and it claimed for B. C. M. an amou.t equal to 
these larger advancements before the plaintiff should re- 
ceive any part of George Turner’sestate. The plea prayed 
that an account be taken touching the advancements made 
by George Turner to his children, and especially to the 
plaintiff, also of the property that George Turner and wife 
left, and particularly as to all amounts received by the 
plaintiff and his confederates which he now holds and fails 
to distribute ; and for general relief. 

By another special plea the defendants alleged that in 
selling the land, the plaintiff represented that he was the 
owner of the legal title to all the lands sold, and that upon 
these representations defendants made the purchase, took a 
deed and gave the notes; that at the time of the purchase 
the legal title was not in thé plaintiff but in the estate of 
George Turner, where it still is; that George Turner died 
in the state of Texas, intestate, and that there is no admin- 
istration on his estate, but that his estate has been taken 
charge of by the plaintiff without any lawful authority, and 
a large amount of the same appropriated to his own use; 
that B. C. M. and his wife are heirs at law of George Tur- 
ner, and the amount of his estate justly coming to them 
which the plaintiff now has in his hands is greater than the 
sum sued for in the present action; that George Turner 
owed no debts, and this made an administration unnecessa- 
ry, and that all his heirs at Jaw are of full age; that the 
plaintiff is a non-resident, living now in the state of Texas 
and has no property in this state except the debt now 
sued for; that he has taken the property of the estates of 
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George Turner and wife, and has interfered with and dis- 
posed of the same without authority of law; that the wife 
of B.C. M. is a daughter of George Turner, and she and B. 
©. M. intermarried in the year 1860 in this state where they 
still reside. 

The court, on demurrer to these pleas, struck them as in- 
sufficient, and the defendants excepted. 

It is unnecessary to adduce more reasons for affirming 
the judgment than are intimated in the head-notes. Others 
will readily suggest themselves to the professional reader. 

Judgment affirmed. 





Comrton é al. vs. Wetts et al. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case. ] 


. When the recitals of facts in the grounds of the motion for new 
trial are not certified to be true, either in the bill of exceptions or 
in the motion, by the presiding judge, those grounds will not be 


reviewed by this court. 
2. The verdict is supported by enough evidence to sustain it, the same 


being approved by the presiding judge. 


New trial. Practice in the Superior Court. Practice in 
the Supreme Court. Before Judge Hoop. Terrell Supe- 
rior Court. November Term, 1878. 


Reported in the opinion. 


J.G. Parks; J. H. Gusrry; D. A. Vason; L. C. Hoyt, 


for plaintiffs in error. 


S. D. Irvin, for defendants. 


Jackson, Justice. 


1. The grounds taken in the motion for a new trial are 
not certified by the judge to be true in fact, neither in 
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bill of exceptions nor in the transcript of the record, on the 
motion or elsewhere. In such ease, it has been repeatedly 
ruled that none can be considered except that which chal- 
lenges the verdict as against law and unsupported by evi- 
dence. 

2. The defendant relied upon prescriptive title and 
showed color of title and seven years’ possession, which was 
enough to support the verdict both in respect to evidence 


and law. 

Therefore the motion was properly overruled on this 
ground, so far as this court under its repeated adjudications 
may interfere, there being no abuse of the discretion of the 
presiding judge. 

Judgment affirmed. 


GREEN vs. WEAVER. 


|Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. The defendant having a mill-pond, and the plaintiff owning lands 
at the head of the pond, said lands extending up the stream to and 
beyond a certain fence, and the controversy being both as to whether 
the pond in fact damages the premises above the fence, and whether, 
if it does, the defendant has a right to inflict the damage, and an 
action similar to the present having been brought in 1875, and a 
recovery therein had by the plaintiff against the defendant, the 
judgment in that case is at least prima facie evidence against any 
right in the defendant which was or might have been litigated in 
that suit; the two actions differing only in this, that the former ap- 
plied to damages alleged to have been sustained in and after April, 
1873, and the latter to damages alleged to- have been sustained in 
and after June, 1875. 

2. A covenant stipulating that water shall not be raised so as to dam- 
age certain land, and if raised in the winter, shall be taken off in 
time for the crop in the spring, contemplates actual damage to the 
land; still, if the water be wrongfully raised in the winter and not 
taken off in the spring in due time, the owner of the land may have 
at least nominal damages for the vindication of his right. 


Judgments. Contraets. Damages. Before Judge Lxs- 
rer. Fannin Superior Court. May Term, 1879. 
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Green ve. Weaver. 








Reported in the opinion. 


M. L. Smrra; W. T. Day; C. J. Wetivorn; C. D. Putr- 
cies; R. P. Lesrer, for plaintiff in error. 


J. E. Atsosroox; W. P. Price, for defendant. 


Bieck.ey, Justice. 


1. The record of the former action between the same 
parties was in evidence, and is set out in the brief of the 
evidence which comes here. The pleas to that action were: 
1. Not guilty ; 2. Limitation of twenty years. The pleas 
to the present action were: 1. Not guilty; 2. Justification 
under a deed from the plaintiff's grantor, made in 1849; 3. 
Adverse possession and exercise of the right for seven years, 
under grant from the plaintiff and those under whom he 
claims; and 4. Adverse possession and use for twenty years 
under claim of right. The first suit was brought in May, 
1875, and final judgment was rendered for the plaintiff in 
1876, for sixty-five dollars damage ; the second suit, which 
is the one now before us, was brought in February, 1877. 
The two are alike, except as to time, the former relating to 
grievances in and after April, 1873, and the latter to griev- 
ances in and after June, 1875. The mill-dam in question 
was the third one erected by the defendant in the same 
place; the first in 1849, the second in 1861, and this, the 
third, in 1873. The plaintiff's father and grantor died in 
1861, having parted with his title to the premises in 1853. 
The alleged deed from the plaintiff’s father to the defend- 
ant was made in 1849, and was an agreement, under seal, 
between the parties thereto, being signed and sealed by 
each of them. It showed a valuable consideration moving 
from the latter to the former, and stipulated that the de- 
fendant should have the privilege of building a mill or 
dain on the creek, but that he should not “raise the water 
so as to damage the land belonging to said Green above 
where the fence now stands; and the said Weaver further 
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agrees that if the water should, in the winter, be raised 
above said fence, it shall be taken off in time for the 
crop in the spring.” The contest at the trial was as to 
the fact of damage above the fence, and as to the right of 
the defendant to cause it by means of the dam of 1873. 
The court charged the jury, in substance, among other 
things, that if the defendant built the dam in 1849, under 
this grant of privilege, and raised the water up to where it 
now stands, and up to where it stood at the time the plain- 
tiff’s right of action in this case accrued, and if the defend- 
ant claimed the right thus to raise the water by virtue of 
the deed, and the plaintiff's father knew of the claim and 
of the exercise of the right, and consented to and acqui- 
esced in the exercise of the right for as much as seven 
continuous and consecutive years before the commencement 
of this action, then the defendant acquired a legal right 
to maintain the dam and water up to that point, and the 
plaintiff could not recover, even though the water might 
have been raised at the time so as to damage the land above 
where the fence stood in 1849. We are not sure that this 
charge would be correct if the former judgment between 
the parties were allowed no effect upon the present action ; 
for the defendant had eovenanted under seal not to dam- 
age the land above the given point, and if he broke his 
covenant, or if the covenantee waived performance for 
seven years before his death in 1861, it might not follow 
that a right would thereby accrue to the defendant to ho!d 
and enjoy ever afterwards up to the permitted deviation 
from the terms of the covenant. In so far as the defendant, 
with or without the consent of the plaintiff's father, exer- 
cised rights inconsistent with the written agreement, he 
was without color of paper title, and in such case the pre- 
.eriptive term is not seven years, but twenty years at least ; 
and if the plaintiffs father ever gave his consent at all to a 
mode of enjoyment otherwise than as specified in the agree- 
ment, it was by parol only, and must have related to the 
dam of 1849, as he parted with title in 1858. When, there- 
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fore, the dam of 1849 was destroyed, such parol license, if 
any there was, having heen a mere gratuity, would seem to 
have terminated, and thus the written agreement be left 
to operate, unmodified, upon the dams thereafter erected. 
But this view need not be taken, in order to pronounce the 
charge erroneous, for the charge, in going back to a period 
anterior to the plaintiff's ownership, entirely ignored the 
former judgment. That judgment may not be conclusive 
against the defendant’s alleged right, but it is at least prima 
facie against it, and must stand as a barrier until some way 
is pointed out to avoid its effect. If the recovery in that 
action was only for an excess in the scale of damage to the 
land over and above what the dam of 1849 damaged it, 
and if no excess whatever occurred after the first action 
was brought, the judgment in that action might not be in 
the defendant’s way. If, on the contrary, the scale of dam- 
age when the second action was brought, whether greater 
or not than that in the time of the first dam, was equal to 
that for which the plaintiff recovered in the former action, 
we see no reason why the right to recover something in 
the second suit should not be considered as settled. Let 
the case be tried over. 

2. The terms of the written agreement contemplate in 
the main actual damages only, and the plaintiffs recovery 
ought to be restricted accordingly, unless the violation of 
his right was by raising the water in the winter and failing 
to take it off in the spring, in which event he could, if enti- 
tled to recover at all, have nominal damages to vindicate 
his right though no actual damage was sustained. 59 @a., 
286. 

Jadgment reversed. 
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Witurams vs. Toe Strate or GrorGIA. 


It is error in the court to refuse to allow the jury to be polled, the 
motion for that purpose being made before they have dispersed, 
and before the verdict has been recorded. 


Jury. Practice in the Superior Court. Before Judge 
Merson. Glynn Superior Court. May Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that one of the grounds of the motion for new 
trial was because the court refused to allow the jury to be 
polled, holding the motion for that purpose too late, al- 
though made before the verdict was recorded or the jury 
had dispersed. 


Masry & Crovarr, for plaintiff in error. 
S. W. Hiren, solicitor-general, for the state. 
Warner, Chief Justice. 


The defendant was indicted for the offense of “burglary 
in the night-time,” and on his trial therefor was found 
guilty. A motion was made for a new trial on the grounds 
therein stated, which was overruled by the court, and the 
defendant excepted. 

Upon looking into the record and bill of exceptions, we 
find that the presiding judge approved the truth of the 
grounds in the motion for a new trial, and therefore we 
reverse the judgment on the ground that the court refused 
to allow the defendant’s counsel to poll the jury. This is 
not an open question in this court. See 52 Ga., 478. 

Let the judgment of the court below be reversed. 
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Morean vs. Toe Strate or GrorGia. 


If an indictment for burglary charge the house to be the dwelling- 
house of a certain woman, and it appear in evidence that it was 
rented by her husband and occupied by him and his family (includ- 
ing her), and no other right or title to it in her be shown, the evi- 
dence does not support the indictment. In contemplation of law it 
is his house as head of the famify, and not hers. 


Criminal law. Indictment. Burglary. Title. Before 
Judge Merson. Camden Superior Court. May Term, 
1879. 


Morgan was placed on trial for the offense of burglary 
alleged to have been committed by breaking and entering 
the dwelling house of one Rose Taylor. The evidence 
showed that the house was rented by the husband of Rose 
Taylor, and occupied by him and his family. It was not 
shown from whom he rented, but there was no pretense 
that he held under her. She testified she did not own the 
house. The jury found him guilty. He moved fora new 
trial because the verdict was contrary to the evidence and 
the law, and because the court erred in charging the jury 
that if the proof showed that the house was in the occu- 
pancy of Rose Taylor and her family, in the judgment of 
the court, that would be a sufficient proof of ownership 
for this purpose. 

The motion was overruled and the defendant excepted. 


Ira E. Smrra; W. E. Kay, for plaintiff in error, cited 
34 Ga., 342; 38 7b., 295; 46 7b., 637; Roscoe on Ev., 
362; 2 Arch. Crim. Prac., 1094; 2 Whart. Crim. Law, 
§$$1582, 1610, 1672; 2 Russell on Crimes, §§25, 36. 


S. W. Hirou, solicitor-general, for the state. 


BiEck.ey, Justice. 


Mrs. Rose Taylor testified as a witness in behalf of the 
state, and it is evident from the tenor and tone of her testi- 
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mony that she considers her husband as a member of her 
family, and herself as the head of the establishment. The 
true legal relation of husband and wife is in her mind re- 
versed. Metaphorically speaking, she puts the petticoat in 
a more advanced position than the pantaloons. She states 
that she does not own the hguse, but she lives in it; that 
no one lives in it but her and her family, and that her fam- 
ily consists of her husband and children. From another 
witness we learn that the house is rented, and that the hus- 
band rented it. In legal contemplation it is the husband’s 
house, and not, as it is charged to be in the indictment, the 
house of Rose Taylor, the wife. The charge of the court 
was erroneous, the conviction of the prisoner was unwar- 
ranted, and there must be a new trial. 
Judgment reversed. 


Morine vs. Ross, Copeman & Company et al. 


In an injunction case the bill of exceptions must be signed by the 
presiding judge within twenty days after the decision complained 
of, or the writ of error will be dismissed. 


Practice in the Supreme Court. February Term, 1880. 


Reported in the decision. 
P. B. Morte, by brief, for plaintiff in error. 


Josepuus Camp; W.C. Livinasron, by Z. D. Harrison, 
for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainant praying for an 
injunction which the chancellor refused to grant ; where- 
upon the complainant excepted. When the case was called 
for a hearing here a motion was made to dismiss it on the 
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ground that the bill of exceptions was not tendered and 
signed by the chancellor within twenty days from the ren- 
dition of the decision, as required by the 3213th section of 
the Code. From an inspection of the record, it appears 
that the decisiun refusing the injunction was made on the 
29th of May, 1879. The bill of exceptions was signed on 
the 24th of June, 1879, more than twenty days after the 
rendition of the decision. , 
Let the writ of error be dismissed. 


Sronr, caveator, vs. TayLor, propounder. 


[Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


. When a motion for a new trial is made in term, and by consent of 
parties an order is taken to perfect the brief of evidence, by a 
specified day, in vacation, and to hear the motion on that day at 
chambers, the judge sitting ut chambers on and by successive ad- 
journments, after the appointed day, has full possession of the 
matter, and with or without consent, may give such further time to 
complete the brief and prepare for the hearing as he deems proper 
in view of the cause shown. In 59 Ga., 626, no motion for a new 
trial was made in term, and consequently enough was not done to 
comply with section 3719 of the Code. In 57 Ga., 193, there was 
no action in vacation within the time designated by the consent 
order as entered on the minutes. 

. The charge of the court was pertinent, full and correct. There was 
no material omission; and no error in refusing the request to charge 
which was not given. And the verdict is supported by the evi- 
dence. 


New trial. Before Judge Crawrorpv. Muscogee Supe- 
rior Court. November Adjourned Term, 1878. 


Report unnecessary. 


Porrzer Incram; Tuornton & Grimes; Jonnson & 
Tuornton, for plaintiff in error. 


B. H. Orawrorp ; Smirx & Lirrie, for defendant. 
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BLEcKLEY, Justice. 


1. On the point of practice the views of the court are 
set forth in the first head-note. The motion for a new 
trial was made in term, and it was by consent that the 
simultaneous filing of the brief of evidence was dispensed 
with. The order taken in term to hearthe motion in vaca- 
tion, put the judge in full possession of the case at the time 
appoin‘ed, and continuances from time to time were had, so 
that there was no gap or break. It was as if the first day 
had been lengthened, or all the sittings had taken place at 
different hours of the same day. Looking at the judge as 
a court pro hac vice, he could, for sufficient cause, grant 
further time to perfect and file the brief of evidence. 
He had exactly the same power in that respect as if he had 
been sitting in term ; and so had he in respect to adjourn- 
ing over from one day to another. When a court is once 
on foot in a regular, legitimate way, it requires no consent 
of parties to run it. The law makes it self-supporting. 
The motion for a new trial did not perish on the judge’s 
hands, but kept its vitality until he passed judgment refus- 
ing to grant it. To that judgment a writ of error lies; 
and the motion here to dismiss the writ is consequently 
overruled. 

2. We think, however, there is no good ground for re. 
versal. The charge of the court was pertinent, full and 
correct. Nothing material was omitted. The request to 
charge was not denied erroneously. The evidence war- 
ranted the verdict. 

Judgment affirmed. 
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Perry & Denton vs. Coiquirt, governor. 


It is no ground for affidavit of illegality to a ji. fa. issued on the for- 
feiture of a recognizance that the sureties on the bond had tendered 
to the sheriff the amount of the judgment in orders issued by tie 
ordinary on the county treasury. County orders are not legal ten- 
der. 


County matters. Illegality. Tender. Before Judge 
Lawson. Baldwin Superior Court. February Term, 1879. 


A criminal bond was forfeited and ji. fa. issued. Perry 
& Denton, the sureties, filed an affidavit of illegality to it 
on the ground that they had tendered to the sheriff the full 
amount of the judgment in county scrip or orders, drawn 
by the ordinary on the county treasurer in favor of the 
sheriff for insolvent costs. The case was submitted to the 
court without a jury. He overruled the affidavit, and 
defeudants excepted. 


F. G. DuBienon, for plaintiffs in error. 


Rorert Warrrtetp, solicitor-general, by Jackson & 
Lumpxw, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality made by Perry & Denton, defendants, to an exe- 
eution in favor of the governor of the state which issued 
on a judgment obtained on a forfeited recognizance. The 
ground of illegality was that Perry & Denton had tendered 
to the sheriff in payment of said ff. fa. the amount thereof 
in county orders or scrip, which the sheriff refused to re- 
ceive. On the hearing of the affidavit of illegality, the 
court overruled it, and decided that the execution must be 
paid in money, and not in county orders or scrip ; where- 
upon the defendants excepted. 
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We are not aware of any law that makes the county 
orders or scrip of Baldwin county a legal tender in payment 
of a debt due to the state. 

Therefore, let the judgment of the court below be 
affirmed. 


Nusssaum & Dannenpere vs. Hetieron ef al. 


. Where one conducts business as agent, in the name of another as 
principal, he thereby holds the other out as owner of the business, 
and if this be untrue, and creditors suffer loss thereby, the pre- 
tended agent is liable at law for the fraud. So, if the relation 
of principal and agent really exists when debts are contracted, and 
the relation is dissolved before they are paid, the agent buying the 
principal out for the purpose of defeating the creditors, or to hinder 
and delay them, he is in like manner liable at law for the damages 
which this fraud occasions, 

. In order for equity to take jurisdiction on the ground of discovery, 
it must appear that discovery is necessary, not only that the com- 
plainant can more satisfactorily prove his case with than without it. 


Equity. Debtor and creditor. Discovery. Principal 
and agent. Before Judge Crise. Randolph Superior 
Court. May Term, 1879. 


Nussbaum & Dannenberg filed their bill against Theodore 
Heilbron and Julius Heilbron making, in substance, this 
case : 

In the summer and fall of 1877, Theodore Heilbron was 
carrying on a mercantile business in the town of Cuthbert, 
in the name of “J. Heilbron,” meaning thereby Julius 
Heilbron. Julius is an old man of about ninety years of 
age, and the father of Theodore. The capital employed in 
the business belonged exclusively to the latter. Julius had 
no property and took no part in the management of the 
business. Theodore used the name of “J. Heilbron” be- 
cause he felt that his own name had become known in the 
mercantile world as that of a man who had made a large 
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failure in business, to shelter his operations from his own 
creditors, and the better to perpetrate the fraud about to 
be stated on complainants. Julius consented thus for his 
name to be nsed as a fraudulent contrivance against exist- 
ing and future creditors. Inthe sammer of 1877, Theodore 
purchased goods to a large amount from con_plainants and 
others, and for a portion of such purchases gave notes signed 
“J. Heilbron.” (The notes and accounts are all fully set out, 
and transfers to coriplainants are alleged and shown of 
those originally due to other creditors). These notes and 
accounts matured in the following November and were not 
met according to contract, though Theodore had appropi- 
ated to himself the entire proceeds of the busiuess. Julius, 
on payment being demanded of him, disclaimed any knowl- 
edge of the business, and referred complainants and others 
to Theodore as his agent. Shortly after the maturity of 
said debts, Theodore claimed the stock then remaining in 
store, of the value of $5,000.00, or other large sum, as his 
own, under the pretense of a purchase from Julius, and 
changed the name of the business to that of “ T. Heilbron,” 
denying that he was any way responsible for the debts made 
in the name of “J. Heilbron.” Where credit was given 
whilst doing business under the latter iame, upon maturity, 
he procured the debtors to liquidate their accounts by giv- 
ing notes payable to “T. Heilbron.” He now claims that 
all of said debts belong to him, thus having for himself 
and to his own use and benefit carried on trade and obtained 
large credit under the assumed name of “J. Heilbron,” as 
soon as he has covered that name with debt sufficiently to 
bring him a large amount of means, he fraudulently appro- 
priates all the assets, and dishonestly repudiates all respon- 
sibility for any of the debts. To this fraudulent use of 
‘ his name Julius consented, and is aiding his said son in car- 
rying out the fraud so conspired between them, maintaining 
that he alone is responsible for the debts due to complain- 
ants; that he is utterly without means to pay; that he owes 
a large amount to his said son, and that the latter has ac- 
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quired a legal title to all his stock and assets. Theodore 
has brought suit against Julius to the May term, 1878, ona 
pretended debt of $1,600.0, or other large sum, so that by a 
judgment thereon, which, through collusion with the latter, 
he is to obtain without delay, he may keep up the appear- 
ance and advantages of a creditor of said Julius, to the end 
that complainants and other creditors of “J. Heilbron” 
may be cheated and defrauded of all their rights. 

And for as much as complainants can find only in a court 
of eynity the facilities for fully and thoroughly investigat- 
ing, exposing and defeating the well-planned, deliberate 
and wicked frauds now being successfully carried on against 
them by the said defendants, they file this their bill praying 
that proper process may issue against said Julius and T'1eo- 
dore, ete. And for as much as complainants cannot gutis- 
factorily prove the facts above alleged except by a resort 
to the conscience of said defendants, your orators pray for 
a discovery from each of them, and that they may be re- 
quired, each by separate answer upon oath, to the best of 
their several knowledge, information and _ belief, full, true, 
direct and perfect answers to make to each of the matters 
above alleged, and especially that they may each answer the 
following specific interrogatories: (Here follow a number 
of questions deemed immaterial here). Prayer for a decree 
against both defendants for the full amount of complain- 
ants’ claims, and for such other relief as may seem meet 
and proper. 

To this bill the defendants demurred for want of equity, 
because no proper case had been made for discovery, and 
because of an adequate remedy at law. 

The demurrer was sustained, and complainants excepted. 


Joun T. Crarxe & Son, by Marsuatt J. Oxarxs, for 
plaintiffs in error. 


A. Hoop, Jr., for defendants. 
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B.LecKLeEY, Justice. 


1. According to the charges of the bill, the father had 
no capital, and the son no character. The man without 
character carried on business in the name, and upon the 
credit, of the man without capital. Of course, this was 
holding out the latter as owner of the business; and if he 
was not owner in fact, such holding out was a false pre- 
tense and afrand. There would be an estoppel upon the 
son to deny ownership by the father, in so far as credit in 
the business was extended to the father. If the creditors 
sustain loss by reason of trusting to the apparent ownership 
of the father, the son is liable at law for the frand com- 
witted upon them in falsely holding out the father as owner. 
{f the father co-operated in the fraud, he also is estopped, 
and when sued at law upon the notes and accounts, would 
not be permitted to defeat a recovery by denying his rela- 
tion of principal to the son as agent. The credit was ex- 
tended to the father; and under the facts alleged in the 
bill the creditors are secure of obtaining judgment at law 
against him. In ease judgment is obtained against the 
father, the assets of the business will be liable to satisfy it ; 
for the son will not be heard tosay that they did not belong 
to the father. In case a recovery is had against the son for 
his fraud, it will be to the interest of the creditors making 
such recovery that the assets should be treated as the prop- 
erty of the son, for as his property they will be liable to 
satisfy the recovery. As yet, there has been no attempt to 
recover a judgment at law against the father. The com- 
plainants have neither established their demand against 
him, nor have they been defeated in an effort to do so on 
the score that the business was not his and the son had ne 
authority to charge him with debts. It may be that he will 
set up no such defense, and should he not, or chould it be: 
set up and prove unfounded, the complainants will obtain 
judgment against the very person to whom the credit was 
given. Butitis urged that with such a judgment, the com- 

20 
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plainants could not get their money because the son has fraud- 
nlently bought out the assets from the father, or pretends to 
have bought, and has appropriated them to his own use, and 
the father has no other property. Such a fraud as this cannot 
stand against legal process, any more than it can stand in a 
court of equity. If the assets can be found and are of a nature 
to be seized, they can be taken under execution in the hands 
of the son. If they cannot be found, or are not of a nature 
to be seized, the son can be sued at law for trading upon 
the credit of his father, and then buying out, or pretending 
to buy ont, the assets for the purpose of defeating, or of 
hindering and delaying the creditors, and for appropriating 
the assets to his own use totheir injury. In any and every 
view of the ease, it is best that the complainants first go 
forward to obtain a judgment at law against the father as 
their debtor. Having done that (and under the charges of 
the bill there is no obstacle to their doing it) they will be 
in a condition to sue the son for a fraudulent disposition of 
the assets; and, if need be, to go into equity to reach 
them. The charge in the bill that the son is proceeding to 
obtain a fraudulent judgment at law against the father 
makes no difference. If the son is nota real, but only a 
pretended creditor of the father, the real creditors will be 
no more bound by such a judgment than they are by the 
claim of a debt without a judgment establishing it. A real 
creditor cannot prevent a pretended one from suing and 
obtaining judgment; he can only combat the judgment, 
and prevent it from being used to his injury. To proceed 
regularly, and in order, may require a little more time than 
to lump matters and pounce down upon both these defend- 
ants at once; but it is well to avoid confusion even at the 
expense of some delay. Indeed, if both defendants are 
liable together for their combined frauds, and I think they 
are, the remedy is at law, and there need be no resort to 
equity. As to concurrent jurisdiction in cases of fraud, 
see 58 Ga., 11. 

2. The allegations of the bill as to discovery are not suffi- 
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cient to give jurisdiction to a court of equity for this pur- 
pose. There is no charge that the complainants cannot 
prove their case, or some material part of it, without the: 
discovery prayed for. It does not appear that discovery is. 
necessary, but only that it is desirable and may be useful. 

There was no error in sustaining the demurrer and dis- 
missing the bill. 

Cited by counsel: Code, $§3081, 3173; 58 Ga., 11; 48 
1b., 278; 45 Tb., 204. 

Judgment aftirmed. 


3RYAN ef al. vs. DEAN. 


Where a verdict was obtained against a defendant on July 11, 1876, 
but no judgment entered until May 19, 1879, when an order was 
taken to enter judgment nunc pro tunc, and in the meantime, on 
April 17, 1879, judgment was entered up againt a garrishee, such 
judgment was properly set aside on motion. 


Garnishments. Judgments. Practice in the Superior 
Court. Before Judge UnpErwoop. Floyd Superior Court. 
March Adjourned Term, 1879. 


teported in the decision. 
Dazsney & Foucus, for plaintiffs in error. 
Jor, Branuam; L. A. Dean, for defendant. 


Warner, Chief Justice. 


This was a motion to set aside a judgment against a 
garnishee on the grounds therein stated, one of which was 
that no judgment had been obtained by the plaintiffs against 
the defendant in the original suit, at the time the judgment 
was rendered against the garnishee. The court set aside 
the judgment, but on what ground does not appear on 
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the face of the judgment; whereupon the plaintiffs ex- 
cepted. 

It appears from the record that the plaintiffs in the origi- 
nal suit obtained a verdict in that suit on the 11th of July, 
1876, but no judgment was entered thereon. The garnishee 
having failed to answer, a judgment was rendered against 
him on the 17th of April, 1879. Afterwards, on the 19th 
of May, 1879, an order was taken to enter a judgment on 
the verdict in the original suit nwne pro tunc, and the 
judgment was so entered, bearing date the day and year 
last above mentioned, so that the judgment against the 
garnishee was rendered more than a month before any 
judgment had been rendered against the principal debtor. 
The judgment of the court, therefore, setting aside the 
judgment against the garnishee was right, whatever may 
have been the reasons assigned by the court for render- 
ing it. 

Let the judgment of the court below be affirmed. 


Minor vs. Toe Strate or Georvt. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


In Georgia, men are frequently as well known by their initials as 
by their given or christian names in full. Hence, it will not be 
presumed that particular men are not thus known, and the court 
will not, on demurrer or motion, quash an indictment because only 
the initials of some of the grand jurors who found it appear pre- 
fixed to the surnames, as set out in the indictment. 

. That a member of the grand jury who found the bill was legally 
incompetent must be proved, or all will be deemed competent. 

3. It is not required that the grand jurors insert their names with their 
own hands, but the names may all be in one hand writing. 

. A request to charge that a tippling-house is a house kept for the 
purpose of selling liquors by drams or small quantities to the public, 
and where men are accustomed to tipple, may be declined; and 
in lieu thereof, the court may charge that if liquors were given 
away by the drink or other small quantity at a particular house, 
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not one or two but every Sunday, and it was a usual and common 
thing on Sunday, it did not matter whether any pay was received 
or money given for the drinks, it was a tippling house. 

. Instead of charging a request that, under given circumstances, the 
jury can reject the whole testimony of a witness if they think 
proper, the court may substitute a direction to take all the enumer- 
ated circumstances into consideration in weighing the testimony. 
It is not good to tell the jury that they can reject testimony which 
the court bas legally admitted. 

. The house where the ‘* Albany Glee Club” met and drank on 
Sunday was a tippling-house; and the owner was both the keeper 
of a tippling-house and a retailer of spirituous liquors. 


Criminal law. Indictment. Jury. Tippling-house. 
Evidence. Charge of Court. Certiorari. Before Judge 
Wrieut. Dougherty County. At Chambers. July 18, 
1879. 


Minor was placed on trial in the county court for the 
offense of keeping open a tippling-house on the Sabbath- 


day, and also for retailing without license. He was con- 
victed in each case. He presented petitions for the writ of 
certiorari, alleging as erroneous the rulings set forth in the 
opinion. The writs were refused, and he excepted. 

The eases were argued together in this court. 


H. Morgan, for plaintift in error. 


Wma. Otiver, county solicitor; D. A. Vason, for the 
state. 


BLECKLEY, Justice. 


The indictments were demurred to in due time, and the 
points against them may be considered as these three: that 
they gave the initials only, and not the full christian names 
of some of the grand jurors; that the foreman of the grand 
jury was over age, and his name was not in the jury-box ; 
and that the names of the grand juors were not inserted 
in the indictments by the jurors themselves, but were all 
in one and the same hand-writing. 
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1. However it may be elsewhere, in this state men are 
frequently as well known by their initials as by their given 
or christian names in full. 18 Ga., 465. Many are even 
better known by the former than by the latter. Hundreds 
and thousands, no doubt, sign almost invariably with noth- 
ing for the prenomen but initials. The most solemn private 
and public documents are thus executed every day. Deeds 
and wills are so signed; and the same is true of pleadings, 
process, judgments, executions, levies, warrants, bills of 
exceptions, and official certificates. If, with us, initials do 
not constitute, or adequately represent, a given name, it is 
not improbable that more than half the instruments, public 
and private, executed within the state in the last fifty years 
are defectively signed. There seems no reason for over- 
throwing an indictment for a mode of writing names which 
has become interwoven with the whole business of the 
state and people, and the prevalence of which is attested 
by the records of every court, this court included. In the 
nature of things, letters of the alphabet are as well adapted 
as words to stand for and distinguish different persons of 
the same cognomen. Thus A. H. Brown, B. T. Brown 
and C. M. Brown, would serve quite as well to identify 
three members of the Brown family as Andrew H. Brown, 
Benjamin T. Brown and Charles M. Brown, and when by 
long use the initial forms are in fact as well known as the 
others, they will be just as certain as the others to suggest 
the right persons. And this is the great office and purpose 
of a name. If it is in common and familiar use, and stands 
to the 1aind as a sign or index of the person signified, what 
it wants in other respects is of no practical consequence. 
In impressing a name, no baptismal seal in requisite. The 
rule of law as to two names for the same person is, that 
either is sutticient when the individual is equally well 
known by the one as by the other; and there is, at this 
day, no substantial reason for not applying the rule between 
two usual and customary forms of writing a name. With- 
out shutting the eyes to all the light that surrounds us, 
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there can be no presumption that particular men are less 
known by their initials than by their given names in full. 
And we are clear that the contrary presumption ought to 
be indulged where initials only are prefixed to the sar- 
names of members of the grand jury in the indictments 
which they have found and returned. The persons whose 
names are in question are to be considered as themselves 
practicing and sanctioning that form. 

2. As to the foreman, there was no evidence that he was 
over age or that his name was not in the jury box. Neither 
of these facts appeared on the face of the record or the 
pleadings, and if they existed, the demurrer could not reach 
them. As no incompetency was apparent, the court, in 
ruling the demurrer, had to presume that the foreman, as 
well as the rest, was competent. 

3. It is a novel suggestion that each member of the 
grand jury must sign or insert his name with his own hand, 
and that some one member may net act as clerk, and do the 
clerical work of the body, as has been the immemorial 
usage in this state. The suggestion is pregnant with inno- 
vation, but barren of law. 

4. The denial of a request to charge the jury is com- 
plained of, which request, we must say, contained an excel- 
lent definition of a tippling-house. Most probably it was 
taken from good authority ; but the dictionary definition 
of a term i: frequently the mere air of the music which the 
accused has attempted to execute with variations. Fre- 
quently, too, the variations are so luxuriant and ingenious 
that the air is much disgnised, and to hum it over from the 
bench is but httle assistance to the jury in following the 
real performance. It is something easier for an offender 
to baffle the dictionary than the penal code, for the former 
is perplexed with verbal niceties and shades of meaning, 
while the latter grasps in a broad, practical way at the 
substantial transactions of men. The Code offers no defini- 
tion of a tippling-house. It deals with them as establish- 
ments too well known to need description, and simply pre- 
scribes a penalty for keeping them open on the Sabbath-day 
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or Sabbath-night. §4535. The court was not bound to 
define tippling-house at all, but might, if so minded, have 
left the jury to their own information and intelligence as 
to the meaning of so common a term. The proposition 
charged in lieu of the one requested is sound, and has the 
merit of coming to the point and dealing with the actual 
case as made by the evidence. To keep clear of the literal 
definition of a tippling-house was what the defendant and 
his associates set out to do, and it would have been idle to 
try whether they had succeeded or not. The whole ques- 
tion was whether, in departing from the usual mode of 
tippling, the criminal elements were included or excluded. 
The entire pressure of the case was upon the effect of the 
departure. 

5. To tell the jury that they can reject testimony which 
has been legally admitted by the court, is not a felicitous 
form of instruction. To withhold credit from a witness, 
is not to reject his testimony, but to retain and disregard 
it. What was substituted by the court in place of the 
charge requested, was better than the language of the request 

6. Aceording to the evidence in the record, organized 
and systematic tippling on the Sabbath-day, and retailing 
of spirituous liquors as means to that end, were carried on 
under cover of the resolutions and by-laws of the “ Albany 
Glee Club ;” the house at which the club habitually met and 
drank was a tippling-house, the owner of the house, who 
was an officer of the club, and who received the contribu- 
tions, purchased the liquors, and dispensed them by the 
drink and otherwise, was both a retailer and a keeper of a 
tippling-house. The instrament of social union was as 
follows, the names of twenty-eight persons being subscribed 
thereto: 


“‘RESOLUTIONS AND BY-LAWS FOR THE GOVERNMENT OP THE ALBANY 
GLEE CLUB.” 
‘* Resolved, 1. That this club shall be known as the ‘ Albany Glee 
Club.’ 
‘* Resolved, 2. That this club, ana we the members thereof, knowing 
that it is in strict violation of the city as well as the state laws for any 
dealer in spirituous or fermented liquors to sell on the Sabbath-day, 
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and not wishing to violate the laws in any part or sentence, nor to 
cause others to do so, and knowing that every laboring man or others 
who are in the habit of taking their social drmks during the week, 
wants and needs it on the Sabbath. 

** Resolved, 3. That in order to comply with the laws in every partic- 
ular, agree to pay the sums opposite our respective names, to a treasu- 
rer to be chosen by the club, on or before the Saturday preceding each 
Sabbath, for the purpose of purchasing the liquor necessary for the 
use of the club the following Sabbath. 

‘* Resolved, 4 That the club shall have a president, secretary, treasu- 
rer, to be elected by a majority of the club on the first of each month, 
dating from the time of the first election. 

‘* Resolved, 5. That it shall be the duty of the president to preserve 
strict order and see that no member shall so far forget himself as to 
become so intoxicated as to be boisterous on the streets as well as the 
club’s place of meeting. 

** Resolved, 6. That the office of secretary and treasurer shall vest in 
one man. whose duty it shall be to keep a strict account of all moneys 
received and disbursed by him. He shall produce bills of merchandize 
as vouchers to the club. 

‘* Resolved, 7. That no member shall invite an outsider that has not 
paid his quota to the benefit of the club, without the consent of two- 
thirds of the members present. 

‘* We the undersigned members, cordially indorse the foregoing pre- 
amble with the amounts opposite our names.” 


Judgment aflirmed. 


Hays vs. UreuHart. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.) 


1. When a bill is amended materially after answer, a demurrer to the 
whole bill as amended will be entertained 

2. Where the gravamen of a bill in equity is a tort committed by 
the defendant in extorting a promissory note,which was the property 
of complainant, from her possession by the defendant and her hus- 
band, and complainant waited until the said note had been sued to 
judgment by the defendant, and until the action for the tort was 
barred by the statute of limitations without the allegation of any 
good and sufficient reason for such delay, equity will apply the 
statute of limitations to the complainant’s bill and refuse relief. 
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Equity. Practice in the Superior Court. Before Judge 
Hoop. Early Superior Court. April Term, 1879. 


Mrs. Hays filed her bill against Urquhart, allegirg, in 
brief, as follows: She was the holder of a promissory note 
due by one King, January Ist, 1874, payable to herself as 
bearer. In 1873 Urquhart and complainant’s husband came 
to the house together, both being under the influence of 
liquor, and by threats of violence compelled her to give the 
note to the former without any consideration. In 1875 
defendant sued the note, and in 1878 obtained judgment 
for the balance due thereon. Defendant is insolvent ; he has 
already collected $65.50 on the note, and unless restrained 
will collect the balance. The object of the bill was to have 
defendant enjoined from further interfering with the judg- 
ment, to have it declared to be her property, and delivered 
to her. Discovery was waived. 

The answer denied the material allegations of the bill, 
and set up that defendant purchased the note from com- 
plainant’s husband, the latter stating that he had to sell it 
in order to get supplies to run his farm for the benefit of 
himself and family; that complainant acquiesced in the 
trade, and that he never heard of any dissatisfaction on her 
part until a year or two afterwards. 

Complainant amended her bill by alleging that after de- 
fendant got the note and before he brought suit, he re- 
ceived on it about $125.00, that he knew of the fraud which 
had been perpetrated upon her, and the violence used ; 
that within a few days thereafter she notified him of 
her dissatisfaction ; that she employed an attorney to repre- 
sent her and protect her rights, who stated to her that he 
would make her a party to the suit on the note, as de- 
fendant agreed for her rights to be tested in that snit ; and 
that, relying on his statements, she had not brought suit 
against defendant until the filing of this bill. 

Defendant demurred to the amended bill, one ground of 
demurrer being the statute of limitations. The court sus- 
tained the demurrer and the complainant excepted. 





SEPTEMBER TERM, 1879. 


Riley os. The Southwestern Railroad. 








R. H. Powe t, by brief, for plaintiff in error. 


E. C. Bowsr, for defendant. 


JACKSON, Justice. 


The chancellor was right, we both think, to deny the ap- 
plication for the injunction. If the disputed facts on other 
points did not control the case under the repeated rulings 
of this court in respect to the discretion of the chancellor, 
the statute of limitations would settle it against the injunc- 
tion. The gravamen of the bill rests upon an alleged tort 
in forcibly taking the note from the complainant, and she 
waited without reasonable excuse until judgment was had 
on the note, and the tort was barred at law. She is also 
barred in eyuity. Code, $3059, 2924. 

Judgment affirmed. 


Rivey vs. Tue Sournwestern Ralt.roap. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


Where two deeds to different vendees were made by the same grantor, 
both covering the premises in dispute, the younger recorded in time, 
and the older not, and the older embraced, together with the premises 
in dispute, the right of way for a railroad through and over the 
original lot of land of which said premises constitute a small part, 
and where the younger deed indicated upon its face that the railroad, 
and a depot, and a switch or turnout, were already constructed, or 
in process of construction, on the right of way, when the younger 
deed was made, and where actual adverse possession by the railroad 
company, even of the premises in dispute, under the older deed, 
was open and continuous for more than seven years before the de- 
fendant in ejectment or any other person entered thereon, and 
where the defendant fails to connect his alleged title or claim of 
right with the grantee in the younger deed, and where it does not 
appear that such grantee or any person entitled to claim under him 
has ever attempted to enter upon the premises, or to defeat the 
older conveyance, the defendant cannot avail himself of the record- 
ing of the younger deed to bar a recovery in ejectment by the rail- 
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road company, the first vendee. Even if the charge of the court 
was not strictly accurate, as abstract law, the verdict was correct 
under the evidence, and should not have been for the defendant if 
the charge had been as favorable to the defendant as it was possible 
to make it. 


Ejectment. Title. Deeds. Registry. Before Judge 
Crawrorp. Talbot Superior Court. March Term, 1879. 


Reported in the opinion. 
Joserpu F. Pou; Carvin Catuoon, for plaintiff in error. 


Wiuus & Wits; Buanprorp & Garrarp, for defend- 
ant. 


BLEck.Ley, Justice. 


The lands in Talbot county were laid off by the state in 
tracts of uniform size, and disposed of by lottery. A full 
lot contains two hundred and fifty acres. In March, 1852, 
Jacob and David Funderburk conveyed in fee simple to 
the Muscogee Railroad Compary the right of way for its 
railroad, extending in width fifty feet on each side of a 
central line, and in length through the whole of lot No. 
149, in the 10th district of said county. By the same deed 
they also conveyed in fee simple to the company, for a 
depot square, another described portion of the lot, adjacent 
to the right of way, and being in breadth 250 feet, and in 
length 300 feet. On its face the deed was to be void if the 
company failed to locate and establish its railroad as con- 
templated, or if it failed to put either a turn-ont or a water 
station on the premises. The deed was not recorded. In 
November, of the same year, Jacob Funderburk alone con- 
veyed in fee simple to Benjamin J. King and Henry Snell- 
ings, eight acres, described by metes and bounds, and 
proved on the trial of the present case to embrace the 
whole of the depot-square, the premises now in controversy. 
This deed was recorded within twelve months after its exe- 
cution. In describing the eight acres, the deed mentioned 
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railroad, depot, and switch in a way to justify the inference 
that they were already constructed or in process of con- 
struction when the deed was made, and thus that actual 
occupancy under the prior deed, at least of the right of 
way, had then commenced. It did not appear at the trial 
that the grautees in the second deed had ever conveyed to 
any person, or that they ever entered or attempted to enter, 
or made any attack upon or resistance to the older deed. 
Neither did it appear that Riley, the defendant in this ac- 
tion of ejectment, derived his title or claim of right from 
or through them, or that he has or ever had any connection 
with them whatever. He exhibited in evidence deeds from 
other persons to himself, dated in 1869, (covering the 
eight acres), and some previous deeds, but not enough to 
make a chain of paper title, and none of them going back 
to Benjamin J. King or Henry Snellings. There was evi- 
dence that the railroad was graded certainly as early as 
1853, and that about 1854 the company laid pipes to a 
spring on the premises to connect with and furnish water 
to the tanks, enclosing and walling up the spring; that the 
first depot was burned down during the war, and another 
erected immediately after the war; and that the railroad 
company had been in possession of the premises in dispute 
from 1853 until the defendant Riley entered, which was in 
1876. In the interval the company became changed by 
amalgamation, under authority of an act of the general 
assembly, into the Southwestern Railroad Company, the 
plaintiff in ejectment. 

The court charged the jury, among other things, that 
Riley could not take any benefit from the younger of the 
two Funderburk deeds being recorded in time and the 
elder not recorded, without connecting himself by evidence 
with the grantees in the younger, and thus making the 
younger the source of his own title. This may be good 
law. Iam inclined to think it is, for if the grantees in the 
younger deed do not choose to come forward, by themselves 
or their privies, to assert their advantage, I see no reason 
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why a stranger should assert it, either for them or in his 
own interest. A first deed, whether recorded or not, passes 
the title, subject to be snatched away by a second in case of 
failure to record the first in time, and due recording of the 
second; but so long as the second is not brought forward 
by some one having an interest in it, there would seem to 
be good reason for holding that the first is not defeated. 
However, the case is not ruled on this point, but on the 
brvader ground that the facts in evidence constrained a re- 
covery for the plaintiff below, no matter what the court 
may have charged or refused to charge. There was a prior 
possession by the plaintiff, and that was adverse for more 
than seven years under written color of title. The evidence 
of adverse possession was positive, with strong corrobora- 
tion by circumstances, and the evidence in reply was merely 
negative, with no corroboration whatever. Moreover, on 
the face of the second deed was enough to put the grantees 
therein on notice of the rights of the railroad company, if 
the second deed means, as we think it does, that the railroad, 
the depot and the switch were already constructed or in 
process of construction; and the timely recording of a see- 
ond deed will not avail if there is notice of the first. Code, 
$2705. 

If there was any error committed on the trial it was not 
such as to vitiate a correct verdict, and the verdict was un- 
doubtedly correct. 

Cited for reversal, 25 Ga., 55; 19 7b.,335; Code, §2705. 
Judgment affirmed. 


























Buterer vs. Tue Wasurineron Lire Insurance Company 
or New York. 









1. Where one to whom a life insurance policy was made payable, 
sought by bill to enforce it, on the ground that, although all the 
premiums had not been paid in cash, yet there were dividends which 
should be applied to such payments to prevent the policy from 

lapsing, it should have appeared that the dividends claimed were 
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sufficient for that purpose. In the absence of such a showing, the 


bill was demurrable. 

. The death of the local agent of an insurance company at the place 
of residence of the assured, is no excuse for non payment of pre- 
miums, so as to prevent the policy from lapsing, where by its terms 
premiums are payable at the home office ‘‘ unless otherwise ex- 
pressly agreed in writing, or to agents when they produce receipts 
signed by the president or secretary.” 


Insurance. Equity. Contracts. Before Judge FLemine. 
Chatham Superior Court. May Term, 1879. 


Mrs. Bulger filed her bill in equity to enforce the pay- 
ment of $2,000.00 which Paul J. Bulger, her husband, had 
on his life in the Washington Life Insurance Company of 
New York, stating, in brief, the following facts: On the 
l2th of April, 1866, Paul J. Bulger insured with one 
Andrew M. Ross, the agent of the said company, for 
$2,000.00, for the annual premium of $58.72, the policy 
being for her benefit. This amount he paid for ten years 
to Ross, the said agent, in Savannah. On the of 
February, 1876, Ross died, and when the premium due 
April 12, 1876, was payable there was no agent in Savannah ; 
lence payments stopped. No payments were made during 
1876 and 1877. A few months before his death, he wrote 
a letter to the company stating that from memoranda sent 
him, he had dividends to his credit sufficient to pay for the 
years 1876 and 1877 up to the 12th of April, 1878; and as 
there was no agent in Savannah, to inform him to whom 
to pay the next premium. No answer was received to this, 
and on the 10th of February, 1878, he died. A statement 
was made by the company to Bulger that $117.20 of addition 
outstanding insurance was to his credit. This he took for 
dividends, and if his surmise had been correct, would have 
been twice $58.72, the annual premium, and would have 
paid for the years 1876 and 1877, to the 12th of April, 
1878, and would have covered his death. After his death, 
the company wrote that the amount of dividends converted 
into cash was only $52.12, which ran his policy to 4th of 
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March, 1877, and declined to pay. During the first three 
years of his insurance, to-wit: 1866, 1867 and 1818, the 
company made Mr. Bulger pay $20 a year extra premium, 
amounting in all te $60.00, for a right he was entitled to 
for the original premium ($58.72), coupled with a privilege 
foreign to his business. [The privilege granted was to run 
a locomotive or stationary engine. The policy allowed the 
running of a stationary engine.| Three years Bulger paid 
this. This $60.00 extra premiums the bill endeavors to 
have applied as a regular premium, which would continue 
the policy from the 4th of March, 1877, bey »nd the death 
of the insured. The company declared a dividend in 
January, 1877. If the dividends to his credit on the 12th 
of April, 1876, ran hie policy to the 4th of March, 1877, 
Bulger was entitled to the dividend declared for the year 
1877, which should also be applied to the payment of pre- 
miums, if necessary. 
In the policy attached as an exhibit to the bill, it was 
provided (among the ways in which the policy would be- 
4 come void) that it should determine “if the said premiums 
shall not be paid on or before the days above mentioned 
for the payment thereof at the office of the company in 
the city of New York (unless otherwise expressly agreed in 
writing) or to agents when they produce receipts signed by 
the president or secretary.” 
On the demurrer, the bill was dismissed and complainant 
excepted. 

























R. D. Wacker, Jr., for plaintiff in error. 


T. M. Norwoop; H. B. Tompxiys, for defendant. 





Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 

, fendant to enforce the collection of a policy of insurance 
on the life of Paul J. Bulger, the complainant’s husband, 

on the allegations contained therein. The defendant de- & 
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murred to the bill, which was sustained, and the complain- 
ant excepted. 

1. We find no error in sustaining the demurrer. It is 
not affirmatively shown by the complainant, in her bill, 
that the dividends due by the defendant would have been 
sufficient to have kept the policy alive to the date of her 
husband’s death. 

2. The reply to the allegation that the defendant’s agent 
in Savannah was dead is, that by the terms of the policy, 
the premiums were to be paid at the office of the company 
in the city of New York, unless otherwise expressly agreed 
in writing. 

Let the judgment of the court below be affirmed. 


Craton vs. GANEY. 


[WarneErR, Chief Jnstice, being engaged in presiding over the senate organized as 
court of impeachment, did not sit in this case] 


. A search warrant is a criminal proceeding ; only where there has 
been a crime can it serve to alter possession. Hence, a judgment 
for the defendant in such a warrant is no bar to a possessory war- 
rant. 

. An affidavit upon which a possessory warrant issues is sufficiently 
specific as to the county in which the property is, if it shows of 
what county the defendant is, and that the property has been re- 
ceived or taken possession of by him. 

3. Where the dispute turns wholly on matters of fact, with no es- 
toppel or conclusive bar on either side, and the evidence is conflict - 
ing, the case is not one for final judgment on certiorari, contrary 
to the judgment rendered by the primary court, but if the certiorar 
is sustained, the case should be remanded for a new trial. 


Certiorart. Search warrant. Possessory warrant. Be- 
fore Judge Wrieut. Mitchell Superior Court. May 
Term, 1879. 


Ganey’s petition for certcorart made the following case : 
Claton sued ont a possessory warrant against him for one 
spotted sow-hog. He pleaded res ajudicata, in this that on 

2 
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March 10, 1879, said Claton had sued out a search war- 
rant against him for the same hog, and after trial before 
Shackleford, J. P., the property was ordered turned over 
to petitioner, and he was thus placed in possession. 

The plea was overruled and petitioner excepted. 

He then moved to discharge the warrant because the 
affidavit upon which it was founded did not state that the 
hog in controversy was in the county of Mitchell. 

This motion the court refused and he excepted. 

After the introduction of testimony the court awarded 
the possession to the plaintiff in the warrant, and petitioner 
again excepted. 

On the hearing in the superior court, the certiorari was 
sustained, and it was further ordered that the constable de- 
liver the property to Ganey on his giving bond and security 
as required by law. 

To this judgment Claton excepted. The remaining 
facts, so far as material, are stated in the opinion. 


James H. Spenco, for plaintiff in error. 


No appearance for defendant. 


BieckLey, Justice. 


1. The adverse adjudication upon the search warrant did 
not conclude the plaintiff in the possessory warrant subse- 
quently sued out. Such warrant is a criminal proceeding, 
and serves to alter possession only where a crime has been 
committed. Code, §§4759, 4760, 4761. On the other hand, 
possessory warrant is a civil proceeding, and under it the 
property is “to be delivered to the person from whom the 
same was violently or frandulently taken or enticed away, 
or from whom the same absconded, or in whose peaceable 
and lawful possession it last was.” /d., $4035. With this 
difference of nature and scope in the two warrants, it is 
manifest that the facts developed on the trial of the former 
might be such as to uphold the latter, and yet wholly in- 

ufficient to mai ntheformer. The criminal proceeding 
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might fail solely because the requisite criminal clement was 
found absent. Nothing is plainer than that a judgment to 
the effect that a plus 4 is not proved, is no adjudication 
that a is not proved. 

2. The affidavit on which the possessory warrant issued 
alleged the defendant was of Mitchell county, and that the 
property had been received or taken possession of by him. 
It is true that the complaint on oath to obtain a warrant is 
to be made “to any judge of the superior, judge of the 
county court, or justice of the peace of the county in which 
the property in controversy may be,” (Code, §4032,) and it 
does not follow with absolute certainty that the property is 
in the county because the person who has taken or received 
it is of the county; yet, there is a fair presumption, until 
the contrary appears, that such is the fact. There is some 
difficulty in grounding jurisdiction to issue the warrant 
upon a mere presumption which may or may not be true, 
and certainly in so summary and special a proceeding as that 
by possessory warrant the jurisdiction ought to appear upon 
the face of the papers. It is, however, to be considered 
that in many cases, perhaps in most of them, the complain- 
ing party may be unable to find the property, and can only 
know where it is by inferring its whereabouts from that of 
the wrongful pussessor. Evidently, the remedy of posses- 
sory warrant is intended as much for cases where property 
is hidden or concealed, as where it is held openly; for if 
the officer cannot find it so as to seize it under the warrant, 
the defendant is to be imprisoned until he produces it, if to 
produce it is in his power. Oode, $4038. In deciding 
what averments will suffice to ground jurisdiction, regard 
must be had to the general scope and scheme of the statute, 
and to what, in the nature of things, is practicable or im- 
practicable in applying it to the actual cases which it was 
intended to reach. It is a general rule of law that person- 
alty is to be considered as here or yonder, not as may hap- 
pen to be its actual location for the time being, but as the 
owner may be or reside here or there. The property fol- 
lows and attends him as he changes place. This ruleis not 
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of itself, sufficient to dispose of the question in hand, but 
it furnishes an analogy which seems useful. To allege that 
a person is of such or such a county, is, in some sort, to al- 
lege that his personal property mentioned in the same in- 
strument is of that county. So, to allege that a person has 
received or taken possession of certain personalty, and that 
he is of the county named, is an indirect allegation that the 
property is there also. It may be that this view mixes 
somewhat constructive location with actual location, and 
does not come down to anexact fit with the meaning of the 
statute; for it must be confessed that the statute cuntem- 
plates that the complaint shall be lodged in the county 
where the property actually is. The only escape which I 
see, after all, is to revert to the presumption first an- 
nounced, and to rest the jurisdiction on it; justifying the 
acceptance of a presumption as the basis for jurisdiction, 
by the impracticability of requiring more to be directly 
sworn to than has been sworn to in this case, the object and 
purpose of the statute being considered. At all events, the 
holding of this court is, tnat the affidavit is sufficiently spe- 
cific as to the property being im Mitchell county, the county 
in which the warrant was applied for and issued, and I have 
given the best reason I can for so deciding. 

3. It may be that the court below was right in sustaining 
the certiorari, (on the facts in evidence,) granting the law 
on the two special points to be as we have above ruled it. 

jut we will let the ruling be reconsidered, for the court did 
not stop with sustaining the certiorari but disposed finally 
of the case instead of remanding it for a new trial. As the 
dispute turns wholly upon matters of fact, and there is no 
estoppel or conclusive bar on either side, and the evidence 
is conflicting, the judgment of the primary court cannot be 
properly set aside without an order to try the case over. 
60 Ga., 100. If with such an order the certiorari had 
been sustained we should not have interfered, and we leave 
the court below free to sustain the certiorari or not, in 
his discretion. 

Judgment reversed. 
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1. Though one having the custody of an orphan whose parents are 
both dead, and contesting with another the right to the guardianship 
of its person, is not acompetent witness to establish his own property 
in the permanent eustody as matter of contract with the father, 
and thus to defeat the application altogether, yet he is competent to 
prove all that was said or done by either or both of the parents 
(though this may include the making of such a contract) which 
may be reasonably calculated to guide the discretion of the appoint- 
ing power in electing between the candidates for the guardianship, 
in the event an appointment is to be made; and the court stould 
admit his testimony, restricting its effect to this one purpose. 

. Where two persons have, by writ of habeas corpus, contested the 
right as between themselves to the custody of an infant, and there 
were two issues in the case, the first whether one of the parties had 
succeeded to the parental right by contract with the father, and 
the second whether the other party was not estopped by certain 
facts from litigating that question in that particular proceeding, 
and the judgment rendered was, or under the state of facts might 
properly have been, put on the latter ground alone; and where, after- 
wards, on an application for letters of guardianship made by the 
losing party, the alleged contract right comes again in question be- 
tween the same litigants : ; 

Held, that because the habeas corpus case was, or could well have becn 
decided on the estoppel, and also because guardianship of the person 
concerns the interest of the child rather than the interest of the 
applicant for letters, the former adjudication does not conclude the 
applicant, on the trial of his application and the caveat thereto, 
from disputing the alleged contract. 


Guardian and ward. Parent and child. Witness. Evi- 
dence. Judgment. Estoppel. Before Judge Bucnanan. 
Floyd Superior Court. March Adjourned Term, 1879. 


Cleghorn petitioned the ordinary of Floyd county to be 
appointed the guardian of his orphan niece, Minnie H. 
Scott. Janes objected upon the following grounds: 

1. Because he holds the possession, custody, and control 
of the minor by virtue and reason of a contract with said 
child’s father, Dunlap Scott, deceased, and in accordance 
with the desire of the child’s mother, also deceased. 
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2. Beeause the supreme court of Georgia has recently 
decided in reference to this same child, that caveator had a 
prior and superior right to any one living, to its custody 
and control, and that even if the father had desired to in 
terfere with the possession of caveator, he could not have 
done so under the cireumstances which now exist. 

3. Beeause as caveator stands im loco parentis to the 
child, he alone is entitled to the guardianship of her person. 

The ordinary directed that letters of guardianship issue 
to petitioner on his giving bond and security. Janes ap- 
pealed to the superior court, and there a verdict was also 
rendered in favor of Cleghorn. Much evidence was intro- 
duced by the respective parties, that of the petitioner show- 
ing that he married the aunt of the minor, and was a proper 
person to be appointed guardian ; that of caveator, tending 
to show a contract by which Dunlap Scott, deceased, the 
father of the child, a few days after the death of its 
mother, relinquished it to him permanently, and this in ac- 
cordance with the earnest wish of Mrs. Scott, expressed 
shortly before her decease; also showing the proceedings 
had on the trial of the writ of Aebeas corpus tor the child, 
sued out at the instance of caveator against petitioner. 
(See 54 Ga., 9.) 

The main questions presented were as to the competency 
of Janes to testify to the contract between himself and 
Scott under which the child was turned over to the former, 
the latter having since died, and as to the effect of the 
habeas corpus case above referred to. 

Caveator moved for a new trial upon substantially the 
following, among other grounds : 

1. Because the court erred in holding that the caveator 
was not a competent witness to prove the contract by 
which the possession and control of the child were turned 
over to him, or any conversation between himself and 
Scott, the latter having since died. 

It is proper to note that the testimony thus excluded by 
the court, whilst it covered the contract alluded to, yet also 
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materially affected the question as to who was the proper 
person to be appointed guardian, petitioner or caveator. 

2. Because the jury disregarded the effect of the judg- 
ment in the habeas corpus case as an estoppel. 

3. Because the verdict was contrary to evidence and the 
charge of the court. 

The motion was overruled, and the caveator excepted. 


Dasnry & Foucne; C. Rowe t, for plaintiff in error. 


Avexanpirk & Wricut, for defendant. 


Bieckey, Justice. 


1. There were two separate and distinct issues: one as 
to the alleged right of the caveator, appealing to strict law ; 
the other as to the best interest of the child, appealing to 
discretion. Both were on trial at the same time. To the 
former the caveator was related as a party at interest in a 
personal and selfish capacity, litigating on his own behalf 
and for his own benefit ; to the latter he was related just as 
his adversary was related to it, that is as a mere friend to the 
child, willing to serve it as guardian and to promote its 
welfare, without money and without price, there being to 
guardianship of the person no compensation attached. In 
maintenance of the former issue he was undoubtedly in- 
competent to prove a contract with the deceased father by 
which the father relinquished to him the parental right. 
Such a contract would give him a property in the eustody 
and services of the child during its minority, and for that 
reason he could not be heard as a witness to establish it in 
his own favor, the other party to it being dead. Code, 
§3854. But we see no reason why he could not testify to 
it in favor of the child as a part of the child’s history, not 
for enforcement as a binding contract, but for adjusting 
fitly and appropriately the child’s future to its past. In 
cease his alleged right should not be made out by other evi- 
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dence, then the child’s interest would be the sole end for 
the jury to advance, and in looking to that, the entire his- 
tory of its custody and nurture, so far, would be material. 
If that history embraced an agreement on the part of the 
father with the caveator that the latter might keep the 
child until it arrived at majority, and if the jury should 
deem him in all respects fit and proper to become the guar- 
dian, the father’s preference, as manifested by the agree- 
ment, together with what was done in consequence of the 
agreement, might very reasonably influence the opinion of 
the jury in deciding whether, for the true interest of the 
child, the caveator ought to be appointed rather than the 
applicant. The footing on which a contestant for the guar- 
dianship stood with the father and mother of the child, or 
with either, while they were in life, is a consideration of 
some importance, and any declaration or act, whether in 
the shape of a contract or of something else, which throws 
light on the sameis relevant. According toall the evidence, 
there is no doubt that the father, in his life-time, placed 
the child in the family of the caveator, and that it was still 
there at the time of his death. Whether, in the father’s 
contemplation, that was a permanent or only a temporary 
arrangement for the child, would naturally influence, in 
some degree, almost any mind in deciding on the child’s 
interest in respect to measures for a change. We think the 
testimony of the caveator was admissible, for what it was 
worth, as a guide in the exercise of discretion, and that, 
instead of rejecting it, the court ought to have admitted it, 
with instructions to the jury to confine its effect to that one 
purpose. 

2. We agree with the court below in thinking that the 
judgment in the habeas corpus case does not conclude the 
applicant from disputing the alleged contract between the 
deceased father and the caveator. That judgment could well 
have been rendered irrespective of any such contract. The 
applicant had a permissive custody of the child, derived 
from the caveator, as it was insisted, on a promise to return 
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it,and the habeas corpus was sued out by the caveator after 
the time for returning it had elapsed. ‘The judgment was 
put in part, and might, under the facets, have been put alto- 
gether, on the ground that the applicant was estopped by 
his promise to return the child, that promise haviny been 
the condition on whicb the caveator parted with the custody 
temporarily at the applicant’s request. The applicant held, 
so to speak, under the caveator, and whilst so holding conld 
not dispute the latter’s title. 54 Ga.,9. Another reason, 
perhaps, why a judgment rendered between two contestants 
for the possession of a child, on a writ of habeas corpus, 
should not stand in the way of future proceedings looking 
to supplying the child with regular guardianship, is, that in 
the latter the child’s need of a guardian and its right to 
have a guardian are the great and controlling elements, 
whilst in the former these elements are not necessarily in- 
volved. In the tableau of habeas corpus, the parties are in 
the foreground and the child in the background ; but in the 
tableau of guardianship, the arrangement is reversed—the 
child is the principal figure, and applicants and caveators 
are secondary and subordinate. 
Judgment reversed. 


Dantet vs. Tue Srate or Georeta. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as acourt 
of impeachment, did not sit in this case.] 


The confessions of the defendant are sufficiently corroborated by the 
circumstances proven, and by the fact that the deceased was unlaw- 
fully killed, to authorize a conviction of guilty as principal in the 
second degree; the charge is not erroneous; the verdict is supported 
by sufficient evidence ; the presiding judge approves it, and this 
court has no legal authority to reverse the judgment overruling the 
motion for a new trial. 


Criminal law. New trial. Before Judge Crisp. Lee 
Superior Court. March Term, 1879. 


Reported in the opinion. 
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Daniel es. The State. 


Smmons & Simmons, for plaintiff in error. 


C. B. Hupson, solicitor-general; D. H. Pork; Hawkins 
& Hawkins, for the state. 


Jackson, Justice. 


The defendant was tried and convicted of murder as 
principal in the second degree in Lee superior court. The 
person killed was assassinated at night, shot in his bed- 
room, at the window and through the window where he 
was sitting. That the perpetrators of the deed were mur- 
derers is not questioned. The only point is this, does the 
evidence, under the rules of law, connect this defendant 
therewith? He confessed that he was present, aiding and 
abetting, and the point is made that though he confessed it 
he is not guilty because he cannot be convicted on confes- 
sions uncorroborated. Code, $3792. 

So that the question recurs, are his confessions corrobo- 
rated by sufficient evidence? In Holsenbake vs. The State, 
45 Ga., 43, it was held that if the proof showed that the 
person killed and about whom the confession was made, was 
unlawfully killed, that fact is enough of itself to corrobo- 
rate the confession so as to authorize a conviction. If the 
confessions are corroborated by circumstances, it is enough. 
Crowder vs. The State, 56 Ga.,44; Williams vs. The State, 
57 Lb., 478. 

That Whitsell was unlawfully killed is clear; therefore, 
that corroborates. That the buck-shot were found in the 
room and the holes made in the head of deceased had the 
appearance of being made by them, and that defendant 
confessed he furnished such shot and saw the musket loaded 
with them, is a cireumstance going to corroborate the con- 
fession. That the marks of the shot were on the window- 
blinds through which they passed, and that defendant said 
that deceased was shot at and through the window, is also 
a corroborating circumstance. These, without looking 
further, are sufficient to authorize the conviction. The 
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jury have passed upon the case; it was submitted to them 
fairly ; the presiding judge approves the finding, the evi- 
dence supports it, and we do not feel at liberty in such a 
case to interfere under the law. 

Judgment affirmed. 


Wesr vs. Cops, deputy sheriff, e¢ al. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as » 
court of impeachment, did not sit in this case.] 


Where there is an absolute judgment for a sum of woney, with no 
restriction in its terms as to the manner or medium of payment, or 
as to the time or mode of enforcing it, and its enforcement by reg- 
ular levy and sale is sought to be enjoined because violative of a 
cotem)oraneous written contract modifying its ordinary legal effect, 
the discretion of the chancellor in refusing the injunction will not 
be controlled, it not appearing that a breach of the contract (grant- 
ing the contract to be legal and obligatory) would be irreparable at 
law in damages. 


Injunction. Judgments. Levy and sale. Contracts. 
Before Judge Summons. Sumter County. At Chambers. 
August 25, 1879. 


Report unnecessary. 
B. P. Hortrs, for plaintiff in error. 


E. G. & W. C. Summons; Lyon & Gresuam, for defend- 


ants. 


Bieck.ry, Justice. 


Two persons administered jointly upon an estate, and 
gave an administration bond with security. Both adminis- 
trators died, and their estates were severally administered 
upon by different individuals. The bond was put in suit 
in the superior court, in the name of the ordinary, for the 
use of certaiu beneficiaries, one of whom was an adult and 
the rest minors. The suit was against the two administra- 
tors of the two principal obligors, and against the surety. 
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A guardian ad litem was appointed for the minor plaintiffs. 
The defendants filed an equitable plea, and negotiations 
ensued for a consent or compromise verdict. The result 
was a written agreement, executed in the court-house whilst 
court was in session, signed by the guardian ad litem and 
by one of the administrators, through their respective coun- 
sel, reciting the amount of a verdict and judgment to be 
taken in favor of the plaintiffs, this amount being $2,500.00 
to the plaintiffs, and $500.00 to their counsel. The agree- 
ment stipulated, among other things, that a certain described 
store-house was not to be brought to sale before the expira- 
tion of sixty days, and that when sold under the execution the 
plaintiffs would bid for it $1,875.00, and enter that sum as 
a credit on the execution. The verdict was taken immedi- 
ately after the agreement was signed, and judgment (called 
a decree) was entered up. Both were absolute and uncon- 
ditional, neither making any reference to the agreement. 
The guardian ad litem died. The tive hundred dollars 
adjudged to the plaintiffs’ counsel was paid. The execu- 
tion for $2,500.00 was levied by the sheriff upon the store- 
house mentioned in the agreement, and upon some other 
realty, and the sheriff, acting under orders from the husband 
of one of the minor plaintiffs, was proceeding to bring the 
property to sale, with an open and avowed repudiation of 
the agreement on the part of said husband in behalf of his 
wife. The sixty days had, however, expired, and the con- 
tention was as to the duty and obligation of the plaintiffs 
in execution to bid the stipulated sum for the store-house. 
The defendant administrator who was a party to the agree- 
ment now filed his bill against the said plaintiffs, as well as 
the sheriff, and prayed for an injunction of any sale under 
the levy, except with the condition that the agreement be 
complied with. At the hearing, affidavits were read which 
indicated that the adult plaintiff had not consented to the 
agreement, and that the minor plaintiffs had not promoted 
or brought it about otherwise than through their gtardian 
ad litem ; also, that the guardian contemplated a purchase 
of the store-house by himself as an individual, and not as 
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an investment for the minors, though it appeared that his 
purpose in this respect was unknown to the complainant in 
the bill. The chancellor denied the injunction. 

The bill is in the nature of a bill for the specific perform- 
ance of a contract. It does not seek to open the consent 
verdict and judgment on the ground of a mistake of law as 
to the power of the guardian ad litem to bind his wards by 
the agreement, or on any other ground. The agreement 
was not executed by all the parties to the common law 
action on either side. Only the guardian ad /item, and one 
of the three defendants executed it. It is a separate cove- 
nant between these parties, and for that reason any breach 
of it is more appropriately treated as a separate cause of 
action between them, than as a cause for equitable interfer- 
ence with the collection of the judgment. To qualify and 
limit a judgment in favor of several plaintiffs against 
several defendants by a contemporaneous agreement not 
common to them all, the terms of the agreement ought to 
be incorporated in the judgment, and not left extrinsic to 
it. There is also, to say the least, grave doubt whether the 
guardian ad litem had any power to bind his wards to bid 
for property when sold under the execution. Possibly, the 
effect of his covenant was only to bind himself personally ; 
and if so, it could have no direct influence on the right of 
the plaintiffs in the execution to levy and sell according 
to the ordinary course of law. It is clear that if the wards 
are not bound, there ought to be no injunction. If, on the 
contrary, they are bound, it does not appear from the bill 
that a breach of the agreement would result in irreparable 
damage. No insolvency is charged; and, moreover, it may 
happen that the store-house will bring at the sale even more 
than the amount specified in the agreement. If it should 
bring less, and if the agreement is operative directly upon 
the judgment and execution, the right to a credit on the 
execution for the stipulated sum would not be lost, and the 
enforcement of that right after the sale would be enough 
for the complainant’s protection. 

Judgment affirmed. 
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Resse vs. Tue City or ATLANTA. 


Where a city ordinance required a license to retail spirituous liquors, 
in a prosecution for retailing without license, it was no protection 
to show that defendant’s license expired January Ist, 1879. that he 
could not renew it by reason of the sickness of the city clerk. that 
when the clerk recovered in February, he took out a license extend- 
ing from January to April, 1879, and the money paid therefor had 
been paid into the city treasury. If dealers continue to sell while 
they are unable to procure a license, they become liable to prosecu 
tion. 


Criminal law. License. Before Judge Hittyer. Ful- 
ton County. At Chambers. March 4th, 1879. 


Reported in the decision. 


Gartre._t & Wrient, for plaintiff in error. 


W. T. Newman, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case, that John T. 
Reese’ was brought before the recorder of the city of 
Atlanta, and charged with having violated an ordinance of 
said city by retailing spirituous liquors without a license. 
On the hearing before the recorder, it appeared in evidence, 
that Reese had been engaged in retailing liquors in said 
city, and that his license to do so expired on the Ist day of 
January, 1879, that he went to the clerk’s oftice two or three 
times to renew his license, but the clerk was sick, he con- 
tinued to sell, and after the clerk got well and returned to 
his office, on the 27th of February, he paid the clerk $75.00, 
who issued to him a license to retail spirituous liquors from 
the Ist of January, 1879, until the 1st of April, 1879, and 
paid the $75.00 into the city treasury. The recorder im- 
posed a fine of $75.00 and cost upon the defendant for 
retailing spirituous liquors in the city without a license. 
Whereupon the defendant made out a certiorari and pre- 
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sented the same to the judge of. the superior court for his 
sanction, which he refused, and the defendant excepted. 

We find no error in the refusal of the judge to sanction 
the certiorari on the statement of facts disclosed in the 
record. If retailers of spirituous liquors desire to be pro- 
tected, they had better procure their licenses before they 
commence retailing ; or if their licenses expire, then stop 
retailing until they are renewed, that is the safe course for 
them to pursue, otherwise they take the risk. 

Let the judgment of the court below be affirmed. 


Lee vs. Porter, surviving partner. 


[Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


. Where, by consent of parties, a cause involving both jaw and fact 
is tried by the judge without a jury, and the judgment is excepted 
to generally, with no specification as to whether the error intended 
to be alleged was a mistaken finding on the facts, or an erroneous 
ruling upon some point of law, a copy of the documentary evi- 
dence as well as a brief of the oral evidence must be brought up. 
It is not enough tl:at the bill of exceptions represents that certain 
writings, such as exemplifications from other courts, showed so and 
so, not reciting the contents but only stating the supposed legal 
effect. 


Bill of exceptions. Evidence. Practice in the Supreme 
Court. September Term, 1879. 


Reported in the decision. 
Emmerr Womaok, for plaintiff in error. 
Crark & Pace; H. K. McCay, for defendant. 


Bieck.ey, Justice. 


In the court below, this was a rule for the distribution of , 
money. The parties to the present writ of error were com- 
peting creditors, each claiming a judgment lien upon the 
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fund. The issue as to both law and fact was, by consent, 
tried by the court without a jury, and the judgment is ex- 
cepted to generally, with no specification as to whether the 
error intended to be alleged was a mistaken finding upon 
the facts, or an erroneous ruling on some point of law, A 
material part of the evidence was documentary, such as ex- 
emplifications from the records of other courts, and no copy 
of the documents is brought up, nor does any recital of 
their contents appear. The bill of exceptions merely 
represents that this and that writing showed so and so, 
stating the supposed legal effect, but not in a way to enable 
this court to determine for itself what conclusions ought to 
have been drawn from them. At the call of the case here, 
the defendant in error moved to dismiss the writ of error 
for this deficiency in the record. The assignment of error 
being general, we cannot review the judgment without go- 
ing into the facts, just as the court below did. For this 
purpose we ought to have the evidence, and not merely the 
inferences which the counsel for the plaintiff in error, with 
the judge’s sanction, drew from it in preparing the bill of 
exceptions. It may be that we would draw very different 
inferences, and these differences might go to uphold the 
judgment ; for many steps in the reasoning of the court be- 
low might be defective, and still its ultimate conclusion be 
correct. It not infrequently happens that a judgment is 
affirmed upon a theory of the case which did not occur to 
the court that rendered it, or which did occur and was ex- 
pressly repudiated. The human mind isso constituted that 
in many instances it finds the truth when wholly unable to 
Jind the way that leads to it. 
‘The pupil of impulse, it fore’d him along, 
His conduct still right, with his argument wrong; 


Still aiming at honor, yet fearing to roam, 
The coachman was tipsy, the chariot drove home.” 


Writ dismissed. 
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Henry et al. vs. Ecper, administrator. 





Where a mortgage made by the officers of a corporation has been fore- 
closed, an individual stockholder cannot interfere by injunction to 
restrain levy and sale under the mortgage fi. fa., without showing 
some sufficient reason why the corporation itself is not the party 

complainant. a 














Corporations. Parties. Injunction. Mortgages. Before 
Judge Htttyrer. DeKalb County. At Chambers. October 
20, 1879. 










Elder, as administrator of his wife, filed his bill against 
Henry eal. It alleged, in brief, as follows: The Stone 
Mountain Granite and Railway Co's. stock was divided into 
shares of $1,000 each. Of these W. A. Richardson held 
58 shares, M. C. Richardson 15, J. F. Henry 5. All these 
live in Kentucky, the others in DeKalb county. John T. 
Meador owned 5 shares; complainant’s intestate 2 shares; 
and there remained unsold 10 shares. Henry claimed to 
have become a creditor of the company, and succeeded in 
getting Meador, who was then acting as president, to give 
notes and a mortgage on the property to him, by using 
importunities, ete. This has been foreclosed and the ji. fa. 
levied on the property of the company. If sold under the 
levy it would be greatly sacrificed ; if properly levied on, 
advertised and brought to sale, the smaller parts of the 
property would pay the debt. Various points of illegality 
both in the foreclosure and proceedings of the sheriff were 
set out, but are not material here. Complainant did not 
know of the foreclosure until recently. Complainant and 
Meador were willing to pay their proportion of the debt. 
Collusion ete., was charged between Henry and the Rich- 
ardsons, all of whom claimed to be directors in the com- 
pany. Discovery was waived. The object of the bill was 
to enjoin the sale under the mortgage fi. fa., to have a 
receiver, etc. 

Henry answered. The principal points of his answer, 
22 



















348 SUPREME COURT OF GEORGIA. 


Henry e¢ al. vs. Elder, administrator. 


material here, were as follows: Denies any irregular means 
of getting the mortgage, and sets up authority in Meador 
to make it. (On the hearing, this was admitted by complain- 
ant.; Denies all collusion, ete., ur desire to injure the 
company, or that he had ever claimed to be a director. De- 
fendant also alleged that complainant knew of the debt, 
though he might not have known of the foreclosure. 

The bill and answer were supported by exhibits and affti- 
davits. On the hearing the chancellor granted the injune- 
tion, and defendants excepted. 


H. K. McCay; D. & T. B. Irwin; Goser & Lester, for 


plaintiffs in error. 
Srewart & Hatt, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, with a prayer for an injunction on the allegations con- 
tained therein. On the hearing of the case, the chancellor, 
after considering the allegations in the bill, the defendants’ 
answer thereto, and the evidence contained in the record, 
granted the injunction prayed for, whereupon the defend- 
ants excepted. 

It appears from the record that the complainant was a 
stockholder in the “Stone Mcuntain Granite Company,” a 
corporation, and as such stcckholder, was bound by the con- 
tracts made by the properly constituted officers and agents 
of that corporation when acting within the scope of its 
granted powers, and was also bound, as such stockholder, by 
the judgment regularly obtained against it when service 
had been perfected upon the proper officers and agents of 
said corporation in the manner required by law, although 
the complainant may not, in his individual capacity, have 
had actual notice thereof. According to the rulings of this 
court in Blackman vs. The Central R. R. & Banking Co., 
and in Ware vs. Bazemore, 58 Ga., 189 and 216, the 
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complainant, as a stockholder in said corporation, in view of 
the allegations contained in his bill, had no standing in 
court which would entitle him to the injunction prayed for. 
Let the judgement of the court below be reversed. 


Forrester vs. Tue State or Groreia. 


{Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


. Retailing done in a man’s kitchen by his servant, and in his pres- 
ence, with his consent and approbation, may be deemed his own 
act as well as the «ct of the servant. The evidence was sufficient 
to warrant the verdict. 


Criminal law. Masterand cervant. Principal and agent. 
Before Judge Lesrer. Pickens Superior Court. April 
Term, 1879. 


Forrester was placed on trial for the offense of retailing 
without license. He pleaded not guilty, but the jury 
found to the contrary. A motion for new trial was made 
because the verdict was contrary to evidence and to law. 
The motion was overruled and defendant excepted. 


C. A. Streep; W. T. Day, for plaintiff in error. 
Tuomas F. Greer, solicitor-general, for the state. 


BLEckLey, Justice. 


A witness for the prosecution testified as follows: 

“T never bought any brandy, whisky or other liquors 
from the defendant himself. I have frequently bought 
whisky in quantities less than one quart at the defendant’s 
house and in his presence, but I got the whisky from a 
hired woman by the name of Mary who was hired by, and 
in the service of, the defendant, and who cooked and did 
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t.ousework for the defendant and his family. This hired 
woman was an old-like woman about forty years of age, 
judging from her appearance, and lodged in defendant’s 
kitchen. I got the whisky in the kitchen each time. I 
have also got whisky there on several occasions by the 
quart, in the same way as before stated. I bought the 
whisky at different times in 1876, 1877 and 1878; did all 
before the April term, 1878, of thiscourt. When I would 
ask the defendant for whisky he would tell me to go to 
Mary, and when I would offer him the price of it, he would 
tell me to give the money to Mary, which I did on each 
and every occasion.” Counsel for defendant asked witness 
if the defendant when applied to for whisky did not say 
that he had none but that Mary did have some? to which 
witness replied, “no, he never said that, but would say ‘ go 
to Mary.’ All this occured in the county of Pickens, state 
of Georgia.” 

In the defendant’s kitchen, by his servant, in his pres- 
ence, and with his co-operation through the responses, “Go 
to Mary,” and “Give the money to Mary,” the traftic was 
carried on. There is little doubt that the defendant was 
the deity of this rude shrine, and that Mary was only the 
ministering priestess. But if she was the divinity and he 
her attending spirit to warn thirsty devotees where to 
drink, and at whose feet to lay their tribute, he is ‘amena- 
ble to the state as the promoter of forbidden libations. 
Whether in these usurped rights he was serving Mary or 
Mary him, may makea difference with the gods and god- 
essses, but makes none with men. 

Cited by counsel, 15 Ga., 346; 27 1b., 422; 37 Zb., 607. 

Judgment affirmed. 
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Tue Mercuanics’ Buitping & Loan Association eft al. ve. 
Perer et al. 


This case is controlled by the decisions in Decker vs. McGowan, tax col- 
lector, and The Ga. Mut L. Assn, vs. McGowan, 59 Ga., 805, 811. 


Injunction. Tax. Before Judge Simmons. Bibb County. 
At Chambers. October 6, 1879. 


Several loan and building associations filed their bill 
against the tax collector and the sheriff, to restrain the col- 
lection of certain tax fi. fas. for the years 1875, 1876, 1877 
and 1878, which were being enforced against them. They 
alleged various irregularities in the manner of assessment and 
levy, that some of them had ceased to do business before such 
assessment, and that all of them were exempt from such taxes. 
Asa special ground of equity, the nature of their.operations 
(installments paid by stockholders, sale of money, having 
no actual capital accumulated, not doing a banking or 
brokerage business, ete.) were set out, and it was alleged 
that payment of the tax on their nominal stock, even if it 
could be ultimately recovered from the officer, would irre- 
parably interfere with the orderly working of the associa- 
tions. The chancellor granted the injunction as to the tax 
for 1876, but refused it as tothe other years. Both parties 
excepted. 

The tax acts for each of the years named imposed 
a tax ou building and loan associations and other com- 
panies or associations doing a banking or brokerage 
business, etc.; the act of 1876 also contains a proviso that 
no tax should be required of loan and building associations 
upon any of its capital which had been loaned or advanced 
to shareholders on real estate upon which taxes would be 
payable by the shareholder. 


Lanier & Anperson, by DuPont Gurrry, for plaintiffs 
dn error. 


43. W. Gustin: C. J. Harris, for defendants. 
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Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, with a prayer for an injunction to restrain the 
collection of certain tax fi. fas. issued by the tax collector 
of Bibb county for taxes due the state and county, on the 
allegations contained in said bill. Upon the hearing of the 
application for the injunction prayed for, the answer of the 
defendant Peter, the tax collector, and the evidence con- 
tained in the reeord, the chancellor granted the injunction 
restraining the collection of the taxes for the year 1876, 
but refused to grant it fer the years 1875, 1877, and 1878. 
Whereupon the complainants, and the tax collector, ex~ 
cepted. 

The taxes claimed were claimed to be due to both the 
state and the county, and had been assessed by the proper 
officer of the state, who was proceeding te colleet the same. 
This case comes within the rulings or this court in Decker 
vs. McGowan, tax collector,and The Georgia Mutual Loan 
Association vs. McGowan, 59 Ga., 805, 811, and is con- 
trolled by the principles adjudicated in those cases. The 
chancellor therefore erred in granting the injunction re- 
straining the collection of the taxes for the year 1876, but 
did not err in refusing te grant the injunction restraining 
the collection of the taxes for the years 1875, 1877, and 
1878. 

Let the judgment of the court below be reversed. 
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Heywarp vs. Finney et al. 


(Warner, Chief Justice, being engaged in presiding over the senate organized asa 
court of impeachment, did not sit in this case. | 


. Where there is a bond for titles taken, part of the purchase money 
paid, and a negotiable security given for the balance, and the secur- 
ity is transferred for value without indorsement, and the holder 
sues upon it and obtains judgment, the case of Neal vs. Murphy, 
60 Ga., 388, is in point; but where the maker of the bond transfers 
a judgment which has been rendered in his favor for the purchase 
money, Upchurch vs. Lewis, 53 Ga., 621 is in point. 

2. There was no error in granting the injunction. 


Injunction. Levy and sale. Bond for title. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1879. ! 


Brumby sold certain real estate to Mrs. Finney for 
$2650.00 to be paid as follows: $50.00 cash, and the bal- 
ance in five equal annual installments, bearing interest at 
twelve percent perannum. As apart of the consideration 
for the property, by way of purchase money, she further 
agreed to pay to Brumby thé amount of the taxes, city, 
county and state, as well as insurance premiums. This was 
to be done in monthly installments to be covered by notes 
given annually. She failed to pay one of these last notes 
amounting to $34.00, and has paid but $300.00 on the pur- 
chase money. Suit was brought on the said note in the jus- 
tice court, and judgment rendered for the plaintiff. The ex- 
ecution based on this judgment was transferred by Bramby 
to his son-in-law, Heyward. Heyward had the property 
sold to Mrs. Finney levied on, and at the sheriff's sale pur- 
_ chased it for $50.00. A sheriff’s deed was made to him 
and Mrs. Finney is about to be dispossessed. Upon these 
facts she filed her bill for injunction, to set aside the sale, 
and to cancel the deed, ete., relying mainly upon the failure 
to have a deed filed and recorded prior to the levy from 
Brumby to her as invalidating the whole proceeding. She 
made charges of collusion between Heyward and Brumby, 
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offered to refund the purchase money paid by the former, 
sets forth the great inadequacy of consideration at which 
the property was sold, made the sheriff a party, ete. 

The injunction was granted as prayed for, and Heyward 
excepted. 


S. D. McConnett, for plaintiff in error. 


E. N. Broywss, for defendants. 


BLeck.ey, Justice. 


The facts of this case bring it clearly within the principle 
of Upchurch vs. Lewis, 53 Ga., 621; and Weal vs. Mur- 
phy, 60 Lb., 388, has no application. There is entire har- 
mony between these two adjudications, as any one can see 
who looks with attention enough to understand them. The 
vendor of realty who has given his bond to make titles, re- 
ceiving a part of the purchase money, carnot sell the 
premises at judicial sale for the balance, nor even levy upon 
them therefor, without first executing a deed, filing it and 
having it recorded. Nor can he by transferring the judg- 
ment and executiun enable another to do under it what he 
cannot himself do. While judgments and executions are 
negotiable by indorsement (Code, §2776,) they are not, in 
the strict commercial] sense, negotiable paper, for the trans- 
ferree acquires no rights beyond those of the original plain- 
tiff. Code, $3597. It follows with rigorous logic, that what 
the plaintiff could not sell, his transferree cannot sell; and 
Upchurch vs. Lewis rules aceordingly. On the other hand, 
when the same vendor of realty holds a negotiable note for 
the balance of purchase money and transfers it for value 
without indorsement, (in which case, of course, it is payable 
to bearer by its terms), and the holder sues upon it and ob- 
tains judgment, he may sell the property just as any other 
judgment creditor might sell it, irrespective of whether the 
vendor has conveyed by deed or not. The note being ne- 
gotiable paper in the strict sense, and being a promise to 
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pay to the bearer, any bearer who has invested his money 
in it has a right to take the maker at his word and force 
him to pay it to him out of any property which is subject 
to the maker’s ordinary debts. The maker knows that a 
mere bearer ‘of the note cannot invest him with full title to 
the land, and with this knowledge he, by the note, never- 
theless promises to pay him. That he may be constrained 
to do it by a sale of the land, though the vendor has made 
no deed, is the ruling in Weal vs. Murphy. No doubt the 
chancellor saw the palpable distinction between the two 
cases, for he very properly granted the injunction. 

Other cases cited by counsel, 56 Ga., 165: 22 Lb., 116 ; 
48 Jb., 397; 47 7b., 214; 55 7b., 348; 53 Zb., 52. 

Judgment affirmed. 






















Jounson vs. Tue Strate or Grorota. 


[BLECKLEY, Justice, was providentially prevented from presiding in this case.] 










Where the evidence showed no intention on the part of the defendant 
to forcibly have carnal knowledge of the woman assaulted, a verdict 
of guilty of assault with intent to rape was error. 










Criminal law. Verdict. Before Judge Unprrwoop. 
Paulding Superior Court. February Term, 1879. 













Johnson was indicted for assault with intent to rape. 
The evidence showed that one Sarah Cole was awakened at 
night by having some one place his hand over her mouth; 
that she threw up her hand and felt the kinky hair of a 
negro; that he grabbed her by the feet and pulled her to 
the door; that she screamed and he ran. There was also 
some evidence in regard to tracks, and in regard to confes- 
sions of defendant as to his presence. The confessions, 
however, were evidently extorted, and there was nothing to 
indicate the intention to rape, exeept as stated above. The 
jury found the defendant guilty. He moved for a new 
trial, which was refused, and he excepted. 
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C. D. Patties; J. B. Conyers; Frank L. Haratson, 
for plaintiff in error. 


C. T. CLemenrs, solicitor-general, by Z. D. Harrison, for 
the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an “assault 
with intent to commit a rape,” and on his trial therefor was 
found guilty. A motion was made fora new trial on the 
grounds therein stated, which was overruled, and the defen- 
dant excepted. 

Rape, as defined by the Code, is the carnal knowledge of 
a female forcibly and against her will. There is no evi- 
dence in the record that we can discover, either by the 
defendant’s confessions, or otherwise, that he attempted to 
have carnal knowledge of Sarah Cole, as alleged in the 
indictment; besides, it is very evident from the testimony, 
that the confessions from which his guilt was sought to be 
inferred, were extorted by threats and fear, therefore the 
verdict was contrary to law, and the court erred in overrul- 
ing the defendant’s motion for a new trial. 

Let the judgment of the court below be reversed. 


Lester vs. Lester. 


[WaRneR, Chief Justice, being engaged as presiding officer of the senate upon an im 
peachment trial, did not sit in this case.] 


There is a reasonable presumption that a husband and father can con- 
tribute something to the support of his wife and all his minor 
children, unless he is unable to work. Where monthly alimony 
has been allowed, and the husband has ceased to pay one cent, an 
attachment for contempt may be ordered, to bring the actual re- 
sources of the party to a practical and decisive test. 


_ Husband and wife. Alimony. Before Judge Erwin. 
Clarke Superior Court. February Adjourned Term, 1879. 
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Mrs. Lester, by petition for rule against her husband, 
showed that in January, 1879, upon her application based 
on $1747 of the Code, the court granted an order or decree 
against her said husband to pay to her $8.334 on the first of 
each month thereafter for the support of herself and chil- 
dren, who were then living separate and apart from him ; 
that this was done when there was no libel for divorce 
pending. That respondent, pursuant to such decree, paid 
to petitioner the first two installments, to-wit: for the 
months of February and March thereafter, but has failed to 
pay for the mouths of April and May in utte: contempt of 
the decree of the court. Wherefore petitioner prayed a 
rule ns, etc. The rule issued and the respondent set up 
by answer, in brief, the following facts: _ 

He has no property. He is working at his father’s farm, 
and in consideration thereof the latter boards and clothes 
him and his two minor children. This consideration is a 
full equivalent for respondent’s labor, if not more, and his 
father refuses to allow greater wages. He is unable to get 
better terms from any one else. One of his children, a 
minor, is still with its mother, but respondent is willing, 
and here applies, to take said minor, and maintain and 
educate it properly. One hundred and fifty dollars is as 
much as he can make per annum by his labor, he paying all 
of his own expenses, and it is worth that amount to board and 
clothe deponent and his two minor children. Petitioner is 
a strong, healthy woman, and able to work. He has had 
no money with which to pay the alimony ordered, and has 
none now. 

Petitioner traversed the answer of respondent, and testi- 
mony was introduced pro and con, net deemed material 
here. ‘ 

The court digeeted that he pay the alimony as prescribed 
in the decree, or be imprisoned. To this judgment he 
excepted. 


T. W. Rucker, for plaintiff in error. 


Jackson & Tuomas, for defendant. 
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Bixcktey, Justice. 


If a man, though having health, will not work for the 
support of his wife and minor children, a court cannot 
assume direct control of his will and muscle and compel 
him to labor. To do this would be to reduce hii to a sort 
of juridical slavery, and would contradict the spirit of our 
institutions. To be idle (taking the consequences) is one 
of the privileges of a freeman, unless he is convicted pen- 
ally of some offense and put to work as a punishment. 
But while a civil court cannot order an able-bodied man to 
go to work, it can, in a proper ease for alimony, order him 
to contribute so much money at such and such times to the 
maintenance of his dependent family, and leave him to 
provide the money by the free and voluntary exercise of 
his faculties, mental and physical, or by any other means at 
his command. If it is not reasonably and fairly within his 
power to comply with the order, he may disobey it, and 
the court must and will excuse him. But it is not a suffi- 
cient excuse to say, “I cannot raise the money unless I 
work for it,’ nor, “ Although I can raise money by my 
labor, I cannot save that much over and above my expenses, 
unless I practice a more rigid economy than is agreeable te ’ 
me.” Ido not mean to suggest that the answer in the 
present case is to this effect, but only that a man under 
lawful orders of a court in respect to the support of his 
family, has no more latitude than one who does his duty 
without any order. It is the common practice of husbands 
and fathers wherever civilization prevails, to supplement or 
supply deficient pecuniary means of support for their fami- 
lies with their personal exertions, and to so curtail their 
own expenses as to leave something for the wite and minor 
children. Whatever may be the theoretical difficulties of 
maintaining a family on the labor of one man, with such 
casual assistance as his wife and young children can afford, 
practically all such difficulties are overcome so generally 
that there is a reasonable presumption of the ability of any 
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able-bodied husband and father to contribute something to 
the support of his wife and each minor child. Here there 
was an entire cessation to respond, with anything, to the 
order for alimory. The suspension was complete; every 
cent was withheld. And there was some appearance of 
doubtful faith in the shape of co-operative dealings with 
relations. We cannot say that the judge, under the cireum- 
stances, abused his authority in not accepting the respond- 
ent’s answer as satisfactory, and in ordering an attachment 
for contempt. The attachment will bring the actual re- 
sources of the respondent to a praetical and decisive test. 
Pressure is a great concentrator and developer of force. 
Under the stress of an attachment, even the vision of the 
respondent himself may be cleared and brightened, so that 
he will discern ways and means which were once hidden 
from him, or seen obscurely. It is a great help to doa 
thing to feel that it must be done, and that there is no 
evading it. Harsh as was the old remedy of imprisonment 
for debt, it had this wholesome effect in many cases, and 
was, so far,a beneficent instrumentality. While the impris- 
onment which impends over the respondent is not for debt, 
(9 Repofter, 109; 58 Ga., 300; 59 Ib., 523; 44 Th., 216,) 
it can be prevented by the same means as if it were; that 
is, by payment. In reducing him to the alternative of 
prompt payment each month or of being attached, the 
judge has put the respondent on the vantage side of all his 
resources, whatever they may be. Another consideration 
to which we look is, that such orders are subject to modifi- 
cation, from time to time; and we will not anticipate that 
if the respondent really becomes willing to render obedi- 
ence and proves unable, there will be any further exaetion 
made of him at the expense of his liberty. 

Judgment affirmed. 
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Farrow vs. Buttock. 


(Warner, Chief Justice. being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case } 


Defendant in ejectment cannot tack the possession 0’ a grantor, whose 
possession originated in fraud of the true owner, to his own posses- 
sion in order to complete the term of years necessary to give him 
title by prescription, though he himself be an innocent purchaser 
from such fraudulent grantor. 


Ejectment. Prescription. Fraud. Before Judge Lester. 
Lumpkin Superior Court. April Term, 1879. 


Bullock brought complaint for land against Farrow. He 
claimed under a regular chain of title from the state down 
to himself. Defendant claimed a prescriptive title. The 
evidence in his behalf was as follows: 

1. W. M. Patton, who testified as follows: Had known 
the lot twenty-two years. Peter Walker was in possession 


in 1856. How many years Walker had lived on it before 
that time witness did not know. Witness bought this lot 
with two others, from Peter. Obtained only a quit-claim 
for this one, and paid $1 for it. Witness went into posses- 
sion of this lot in January, 1857, and remained in possession 
until October, 1874, when he sold it te H. P. Farrow, re- 
serving eight acres in the northeast corner. Ever since 
witness knew the lot, there have been two or three acres 
under fence and cultivation all the time. Rents worth $2 
per acre annually. Witness bought in 1857, and took a 
deed from Walker January 5, 1857. Walker told him that 
he had no title to the land—that he never bought it, and did 
not own it, and did not know who owned it; that he 
had never heard of the owner or of any claimant to 
the land, that he only claimed the possession of the 
land, and would let witness have it. That he (Walker) 
was the only person who had ever occupied the Jot. That 
if the lot had an owner except himself, Walker had never 
seen or heard of him. Up to the time Walker sold to wit- 
ness no one had ever claimed the lot of land, that witness 
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knew of. Witness bought the lots in good faith, but know- 
ing that Walker had no title. Farrow had been in posses- 
sion since 1874. 

2. Defendant introduced a quit-claim deed from Peter 
Walker to W. M. Patton, dated January 5, 1857, the ex- 
pressed consideration being $1.00. 

8. Also a quit-claim deed from W. M. Patton to H. P. 
Farrow, dated October 8, 1874, the expressed consideration 
being $25. 

The jury found for plaintiff. Defendant moved for a 
new trial, among other reasons, because the court charged 
the jury asfollows: “If you believe, from the evidence, 
the first occupant of the land (Walker) was a mere squatter 
thereon without color of title or claim of right ; and if you 
also believe, from the evidence, that when he sold to Patton 
he told Patton he had no title to the land, that he did not 
own it, and had never seen the owner, and did not know 
who the owner was, but that he had simply the possession 
of it, and would let him have it, and that Patton bought it 
from Walker with a full knowledge of the nature and char- 
acter of his title, taking a quit-claim deed to the land, Patton, . 
under euch circumstances, would not have such a title as 
wou] ddefeat the title of the true owner, although Patton may 
have been in possession of the land for seven years after his 
purchase from Walker. If the evidence satisfies you that 
Patton obtained his quit-claim deed in the way and under 
the circumstances before indicated, such a deed could not 
support a prescription as against the true owner of the land.” 

The motion was overruled, and defendant excepted. 


Price & Baker, for plaintiff in error. 


Wier Boyp, for defendant. 


JACKSON, Justice. 


The plaintiff showed a regular chain of title from the 
state to himself. Defendant relied upon prescription 
founded upon adverse possession in himself and grantor for 
twenty years by itself and seven years with color of title. 
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In neither case was the possession adverse in defendant’s 
grantor. He took a quit-claim when he first went into 
possession, from a man who told him he had no title to the 
land, and only sold his possession, paying only one dollar 
for the lot. So that, under the Code, the grantor’s posses- 
sion originated in fraud, and was not good to found a pre- 
scriptive title upon. Code, §§2682, 2683, 2679. The defend- 
ant Farrow, himself, bought innocently ; but he had been 
only ashort time in possession, and to make even seven 
years, he had to tack the possession of his grantor, which 
was fraudulent in its origin. The verdict for defendant in 
error was therefore right, and the motion fora new trial 
was properly overruled. 51 Ga., 139; 44 Ga., 573. 
Judgment affirmed. 


Roaca vs. Tue Strate or Georeta. 


| Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case. | 


The evidence was sufficient to warrant the verdict; and the court com- 
mitted no abuse of discretion in refusing a new trial on account of 
the newly discovered evidence, the facts and circumstances indi- 
cating that full and act.ve diligence would have been effectual in 
the first instance. 


New trial. Newly-discovered evidence. Before Judge 
Lesrer. Forsyth Superior Court. February Term, 1879. 


Roach was placed on trial for the offense of assault and 
battery alleged to have been committed on Wilkie, on Jan- 
uary 15, 1877. He pleaded not guilty. The following 
comprises all the evidence introduced, the defendant offer- 
ing none: 

©. OC. Elliott: Saw the difficulty between defendant and 
Wilkie. It was at Frogtown, on the 15th of January, 
1877. Saw defendant and Wilkie talking. Wilkie had 
hold of defendant’s coat. Defendant turned from Wilkie, 
and as he turned Wilkie tore defendant’s coat. Defendant 
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then struck Wilkie and drew his pistol. Defendant said 
afterwards he wished he had shot Wilkie. 

Charles Yarbrough: Did not see all of the difficulty. The 
first thing witness saw was Wilkie with one hand on defend- 
ant’s shoulder and holding defendant’s coat with the other. 
The next thing witness saw was defendant with his pistol 
drawn and presented at Wilkie—not pointed at him, but 
held upwards. 

Clay Wilkie: Saw defendant and Harrison Wilkie facing 
each other, engaged in a quarrel. Wilkie, with one hand, 
had hold of defendant’s coat, and had the other on defend- 
ant’s shoulder. Defendant turned from Wilkie, and as he 
turned his coat was torn. Defendant then struck Wilkie 
and drew his pistol, but pointed it upwards. Witness ran 
in between them. 

Augustus Gage: Heard defendant say afterwards he had 
drawn his pistol and regretted he did not shoot. ~ 

The jury returned a verdict of guilty. The defendant . 
moved for a new trial because the verdict was contrary to 
the evidence, and because of newly discovered testimony 
as disclosed in the affidavits of Barrett, Wyatt, and Glass. 
These were to the same general purport. That of Wyatt 
was as follows: 

Was present at the difficulty at Frogtown between de- 
fendant and Harrison Wilkie. Saw the whole affair. Wilkie 
was very drunk and boisterous and had been trying to get 
up a fight with others. Defendant, Roach, was quietly 
talking to other men. Wilkie, without cause or provocation, 
rushed up to defendant with a drawn knife in one hand 
and made a grab at him. Did not see whether or not 
Wilkie got hold of defendant. Defendant turned towards 
Wilkie and then stepped back and drew his pistol. De- 
fendant acted only on the defensive. Witness never com- 
municated what he knew of the matter to any one until 
after the trial of defendant. He avoided speaking of the 
difficulty because he did not wish to attend court as a witness. 

Counsel for defendant at his trial, Messrs. C. D. Phil- 
lips and 8. A. Darnell, made affidavit that they had exer- 


23 
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cised diligence in making full inquiries as to what could be 
proven in behalf of defendant and that they did not know 
that the facts in the above affidavit could be proven until 
after the trial and after the term at which said case was 
tried, and that they would have used the evidence on the 
trial if they had known of its existence. 

The defendant also made affidavit that he used every 
effort before his trial to find witnesses by whom he could 
prove the circumstances of the difficrlty as contained in 
the foregoing affidavits, but failed to find them. That he 
did not ascertain until several months after the trial by 
whom he could make such proof That on the day of the 
difficulty there was a large crowd assembled at Frogtown 
and a great deal of excitement, consequently very few saw 
the circumstances which led to the difficulty, and although 
he made diligent inquiry, he failed to find any one who 
would or could testify to the facts necessary to his defense. 
That he did not know until several months after the trial 
that Abram Wyatt and Wm. Glass were present at the diffi- 
culty. That he did know that D. G. Barrett was there, but 
Barrett refused to tell him whether he knew said facts or 
anything about the difficulty. That a large number of 
those present were relatives of Harrison Wilkie, and when 
he approached them they appeared prejudiced against the 
defendant. That he would have proven the facts in the 
above affidavits at the trial if he could have found the 
witnesses. ; 

The case was tried before Judge McCurcuen, but the 
motion for new trial was heard by Judge Lester. The 
motion was overruled, and defendant excepted. 


S. A. Darnett; C. D. Pattims; Marter & Perry, for 
plaintiff in error. 


Tuomas F’. Greer, solicitor-general, for the state. 


B.iecktey, Justice. 


The evidence was not so overwhelming as tu be irresist- 
ible, but, taking into consideration the expression of regret 
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at not shooting, it made such a case as that the way of the 
jury is the way of the law. 

After-discovered evidence is one of the grounds of the 
motion for a new trial, but it is impossible to repel the 
belief that full and active diligence would have brought 
this testimony to light in ample time. The combat took 
place in a country village, on a day of public gathering, 
and in the presence of a multitude. Some of the bystand- 
ers are now for the first time ascertained to have been of 
the company, and what they can avouch is the new evi- 
dence. In preparing for trial, the accused ought to have 
inquired persistently, if he did not know, who were in the 
crowd. Finding some, from them he might have learned 
others, and from these others, and so on. until he came to 
one or more that could give the true version of the fight. 
He, himself, knew what transpired in his justification, and 
all he wanted was some of the bystanders who understood 
the affair as he did. He seems to have staked his defense 
on the evidence which the state introduced, thus entitling 
his counsel to the conclusion in the argument, and having 
lost, entered afterwards on an active search after witnesses, 
conducting the search with excellent success. Too late, we 
think. 

Cited by counsel: Sufficiency of evidence, 6 Ga., 276; 
27 [b., 422; 37 Lb., 607. Newly discovered, 33 Zbd., 28; 
24 Jb., 3%; 34 Jb, 1; 10 7b. 512; 31 Lb. 411; Code, 
§3716. 

Judgment affirmed. 


Wyn ef al. vs. HenpErson. 


1. Sale of property covered by a mechanic’s lien executed by the 
owners and lessors of said property, and foreclosed, should not be 
enjoined at the instance of a creditor of the lessee of the property 
who holds a younger mechanic’s lien on the interest of the lessee 
for the completion of work which the lessee had bargained with the 
lessors to have completed—especially where the holder of the 
junior lien had notice of the older lien. 
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2 If there were doubt as to the priority of liens, the property should 
he sold and the contest be made over the proceeds of sale; and the 
mere allegation that from the condition of the times the property 
would not bring its full value is no equitable ground for injunction. 

3. If both liens were on the whole property under contract with the 
owners thereof, the older would be the better lien, and unless 
attacked as invalid for some legal or equitable reason, the sale under 
the older lien should not be enjoined at the instance of the junior 
creditor. 


Liens. Levy and sale. Equity. Injunction. Before 
Judge Hittyer. Cobb County. At Chambers. October 
20th, 1879. 


Henderson, as surviving partner of Henderson & Dyson, 
filed his bill against Winn e¢ a/., alleging, in brief, as fol- 
lows: 

In 1873 D. Irwin, styling himself “P. B. M. F. C.,” 
made a note to W. F. McElfresh for $1305.00 “ for roofing 
the college building.” In 1874 suit in the statutory form 
was brought on this note against the trustees of the Mari- 
etta Female College (a corporate body); service was ac- 
knowledged by Irwin, signing himself “ Pres. M. F. C.,” 
and judgment by default was rendered. Execution issued 
and in 1879 was assigned by McElfresh to defendants, 
Winn and Winters, it being claimed that a balance was then 
due on the fi. fa. This has been levied on the lot of the Mari- 
etta Female College, and the transferees are proceeding to 
bring the same to sale. It is charged that Irwin had no 
authority to make the note or acknowledge service. In 
1874 (prior to the judgment) Branham, president of the 
college and duly authorized agent of the trustees, contracted 
with complainants for certain necessary work and materials 
to be used about the college building. Complainant was 
loth to perform such work and only did so under assurances 
from the trustees that the McElfresh matter should be 
cleared up, so as not to cast any cloud or doubt upon his 
getting his money. Defendants also interested themselves 
in the matter and made like assurances. Thereupon com- 
plainant and his partner performed the work, and recorded 
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a lien upon the property. In 1875 they proceeded against 
Branham to foreclose their lien, obtained judgment and 
levied on the property, which was claimed by Irwin as 
agent of the college. This claim is still pending. Com- 
plainant afterwards began proceedings against the trustees 
on an account and to foreclose the lien as against them ; 
this is also still pending. Discovery was waived. The ob- 
ject of the bill was to enjoin the sale under the fi. fa., and 
to establish the precedence of complainant’s lien. 

Defendants answered. The principal points of their an- 
swer were as follows: They deny that Irwin was without 
authority to contract or acknowledge service for the col- 
lege ; on the contrary they allege full authority and ratifi- 
cation of his acts. They state that the trustees desired to 
build up a college; and for that purpose they agreed to 
give Branham the presidency of the institution for life, 
with power to appoint his successor, if he would complete 
and equip the building at his own private expense, and 
maintain a first class female school there; that he has 
failed to comply with his contract, and has returned the 
property to the trustees; that his contract with complainant 
and his deceased partner was in his individual capacity, he 
not being an agent of the trustees; and that complainant’s 
firm had notice of these facts, and never claimed that the 
debt was due by the trustees until the interposition of the 
claim stated-in the bill. Defendants deny that they ever 
induced or sought to induce complainant to make the con- 
tract with Branham. They say they were bona fide pur- 
chasers for value of the McElfresh fi. fa., and that the debt 
was for material furnished and work done before the 
property was turned over to Branham. That the house has 
burned down and only the lot is left. 

On the hearing the bill and answers were read. Also an 
affidavit from D. Irwin asserting his authority to do the 
acts done by him ; and one by Winn, stating an effort by 
complainant to purchase the fi. fa. from him. 

The chancellor granted the injunction and defendants ex- 
cepted. 
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Ricnarp & W. J. Wisy, by A. ©. Kine, for plaintiffs in 


error. 


No appearance for defendant. 


J acKsON, Justice. 


1. There are many reasons why this injunction should 
not have been granted. There is no doubt that a valid me- 
chanic’s lien was about to sell property covered by it; and 
that complainant sought to enjoin the sale as the holder of 
a younger lien on the interest of a lessee in the property, 
who bargained with the lessors to have certain work 
finished, with notice, too, in the junier creditor, of . the 
prior lien made by the lessors. To state this fact is enough, 
in our view of it, to adjudicate the case. It would be 
strange if the sale onght to stop, when the senior lien is 
valid and regularly foreclosed, and when the junior had no 
lien except on the interest of the lessee of the property, 
and when that interest had terminated. 

2. But suppose it were doubtful which hen ought to be 
preferred, both would be transferred to the fund raised 
from the sale, and each would take out of the fund what 
each ought to have. To reply to this, no allegation is made 
or arises from the pleadings or affidavit, except that from 
the condition of the times the property would not sell for 
its full value. That is no reason why it should not be sold 
for what it will bring to pay a debt justly due, reduced to 
judgment and proceeding under final process. 

3. Some point is made that the trustees, who hold the fee 
and made the first lien, assented indirectly, at least, to the 
second made by their lessee. This is overwhelmingly 
denied by answer and affidavit ; but if true it could make 
no difference. It would make the case then of a younger 
lien trying to stop an older one from making its money 
without showing that it was invalid for any reason, legal or 
equitable, and there should be no interference with the reg- 
ular process of the courts of law in such a case. 
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Besides, the facts of the case show a preponderance of 
testimony for defendants where disputed at all, and enough 
of them are without any conflict to settle the case on 
purely equitable grounds in their favor. 

Judgment reversed. , 


Doverass vs. Murray, execttor, ef al. 


{[Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment. did not sit in this case.] 


. Where two executors qualify, and one dies intestate chargeable with 

assets, the survivor may call his representatives to account, as well 
for a devastavit by the deceased executor, as for assets remaining 
in specie, certainly so if the provisions of the will be such as to 
render it impracticable for the survivor to execute the general testa- 
mentary scheme without having control of all the resources of the 
estate. 
After the representatives of a deceased co-executor who died intes- 
tate, have duly accounted with the survivor, without fraud or col- 
lusion, the general legatees are bound, and cannot hold said repre- 
sentatives to account over directly to them. 


Administrators and executors. Judgments. Before 
Judge Crisp. Sumter Superior Court. April Adjourned 
Term, 1579. 


Report unnecessary. 


Gusrry & Son, for plaintiff in error. 


N. A. Sarru, for defendants. 
BLEcKLEY, Justice. 


There were two executors. One died. The other called 
his administrators to account by suit. This was referred to 
arbitration. There was an award, and that was made the 
judgment of the court. Afterwards, the general legatees 
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of the testator, or some of them, brought an ther suit in 
equity against the administrators of the deceased executor, 
for svbstantially the same cause of action, making the liv- 
ing executor a co-defendant. The administrators pleaded 
the award, ete. The plea was sustained by the court, and 
this is assigned as error. 

1. Can the survivor of two co-executors call the repre- 
sentatives of the other, after his decease, to an account for 
a devastavit committed by the decedent in his life-time ? 
We think he can; especially if the provisions of the will 
be such as to render it impracticable for the survivor to 
execute the general scheme of the will without having con- 
trol of all the resources of the estate; and such, according 
to the record, is the present case. While co-executors are 
alive they are equal, and neither is answerable to the other. 
At the death of one, the other succeeds to the powers of 
both, and in himself is a full and complete representative 
of all the functions appertaining to the office of executor. 
In so far as the will is unexeented, he has a right to com- 
plete its execution ; and he is thus in a parallel situation to 
that of an administrator de bonis non. Indeed, he stands 
rather higher than such an administrator, for he is in a 
direct legal relation to the whole original stock of his testa- 
tor’s assets, as well as to the remnant. The Code, in sec- 
tions 2514 and 2515, recognizes the right of an administra- 
tor de bonis non, to calla removed administrator to account ; 
and these sections, read in connection with the act of 1845, 
will reach to the representative of an administrator who 
has been removed by death. #60 Ga., 658. By section 
2448, the provisions as to administrators, when in their na- 
ture applicable to executors, are extended to exceutors. It 
may be that upon general principles, without aid from ex- 
press statute, the surviving executor may call upon the 
representatives of a deceased co-executor to respond for a 
devastavit, so far as a response is necessary to enable the 
survivor to complete the executions of the will. Sucha 
doctrine looks reasonable, and might be expected to be 
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found in the books, but I do not find it distinctly enunci- 
ated. The truth is, the books are often very unsatisfactory. 
However, the real difficulty generally lies in inadequate ac- 
quaintance with their contents, and that may be so in the 
present instance. 

2. It cannot be doubtful that if the surviving executor 
was legally authorized to sue the administrators of his de- 
ceased co-executor, the result of that suit, in the absence 
of fraud or coJlusion, would be binding upon the legatees. 
They were represented by him, just as any trustee, acting 
within the scope of the trust, represents the beneficiaries. 
It would be grossly illogical to hold that the surviving ex- 
ecutor was rectus in curia, and that the legatees may, 
nevertheless, prosecute another action for the same cause. 
There is clear light on this branch of the case, for it de- 
pends on nothing but accepting a necessary conclusion from 
established premises. That the suit terminated in an award 
which was made the judgment of the court, is nothing to 
occasion perplexity, for the right of an executor to submit 
a pending controversy to arbitration has express statutory 
recognition. Code, $4225. Of course, if the survivor was 
competent to sue and recover, he was competent to receive 
the fruits of the recovery. 

Cited for plaintiff in error: Right to sue not in executor, 
8 Randolph, 51; 14 Peters, 166; 11 John., 16; 19 Ga., 
136; 8 7d., 388. Right in legatees: 11 Ga.. 658. As to 
administrator de bonis non: Code, §§2514, 2515; 1 Kelly, 
78; 5 Ga., 56; 10 Zb., 26; 11 7b. 599; 16 7b. 151; 45 
Ib., 616. 

Cited for defendants in error: Same sections of Code; 
60 Ga., 658; 32 Zb., 145; Wms. on Ex’rs, 814, 820; 3 
Atkyns, 509. 

Judgment affirmed. 
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Warren vs. Witson & CREEKMUR. 


. The answer of the justice of the peace untraversed, will be alone 
considered by the superior court on the hearing of a certiorari, no 
motion being made for a further return. 

. Where the only issue presented therein is that of fraud or no fraud 
on the part of claimant in an alleged purchase of property attached, 
and the evidence, though conflicting, authorized the finding of the 
justice of the peace. and the affirmance thereof by the superior 
court, this court will not interfere. 


Justice Courts. Certiorari. Practice in the Superior 
Court. Newtrial. Before Judge Hittyer. Fulton Supe- 
rior Court. September Term, 1878. 


On July 19th,1876, Wiison & Creekmur sued out an attach- 
ment against S. P. Warren, which was levied on certain 
personal property, and Mrs. Warren (his step-mother) 
claimed. On the trial, claimant insisted that she was a 
bona fide purchaser of the property, having bought on 
July 18th. Plaintiff insisted that the sale was fraudulent 
and for the purpose of avoiding the payment of the debt; 
and they showed certain statements, admissions, etc., in sup- 
port of this position. The justice presiding found the 
property subject. Claimant sued out a certiorari, and alleged 
three errors in admitting evidence. The answer of the 
justice to the writ contained nothing but the evidence which 
he remembered to have been introduced in the case before 
him. It did not contain two of the three pieces of evidence 
mentioned in the petition; nor did it state any of the rulings 
made by him. It was not traversed, nor was any motion 
made for fuller answer. 

The court dismissed the certiorarz, and claimant excepted. 


Joun A. Wunpey, for plaintiff in error. 


E. A. Aneter, for defendants. 
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JACKSON, Justice. 


In this case the answer of the justice of the peace appears 
to have been alone considered by the court below. If the 
plaintiff in certcorart was not satisfied with it, he had two 
remedies, to-wit: One to traverse it; the other to move 
for a fuller return. Neither being done, we cannot see how 
the court could do otherwise than look to the answer or 
return of the justice alone. Any other course would ena- 
ble the plaintiff in certiorari to put what he chose in it, and 
have it considered as trne unless the defendant moved to 
have the return fuller or traversed it. But he is not the 
movant, and may fold his hands and let his adversary show 
the error he complained of by the answer of the magistrate. 

2. Looking at the return of the justice, but one question 
is in the case, and that fraud or no fraud. On that issue, 
while the evidence is conflicting, there is enough to show 
that the claimant knew of her step-son’s indebtedness, and 
bought to save the property and delay and hinder his cred- 
itors. 

The justice of the peace having so found, and the supe- 
rior court having sustained the finding, the case is like the 
verdict of a jury and the refusal of the court below to 
interfere therewith. 

Therefore, it must be a strong case which would authorize 
us in our view of duty as a reviewing court to reverse the 
ruling. 

Judgment affirmed. 


Pattison vs. Toe Atpany Buitpine & Loan AssocraTIon. 


{Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of im peachment, did not sit in this case.] 


1. Where an account is stated by the creditor, and the debtor gives his 
promissory notes in settlement, and is grossly negligent in omitting 
to inform himself concerning the elements of the account, the 
fact that the account embraced interest or usury which he was 
not legally liable to pay, because he had not promised in writing to 
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pay it, is not such an imposition upon him as will entitle him to 
open the settlement on the ground of fraud. 
A plea of usury, considered strictly as such apart from fraud, must 
conform to the statute and be filed as prescribed. 
The true indebtedness of a member of a building and loan associa- 
ciation may be more or less than the difference between the cash 
received by him and the cash which he has paid in or refunded. 

. The fraud of a corporation in obtaining its charter is not a defense 
to its debtors. 

. The court did not err in ordering the pleas stricken. 


Usury. Promissory notes. Pleadings. Corporations. 
Before Jukge Wrieut. Dougherty Superior Court. April 
Term, 1879. 


The loan association brought complaint on notes against 
Pattison, for $784.50, besides interest. He pleaded as 
follows : 

1. The general issue. 

2. Plaintiff pretends to be acting under acharter granted 
by the superior court upon a petition alleging that $1,000.00 
capital stock had been paid in, which was not true. The 
charter had therefore been obtained by fraud. 

3. The notes sued on were obtained by fraud in this: 
Defendant borrowed from time to time from plaintiff 
$3,137.75, and had paid it from time to time $2,790.00, 
leaving but a small balance of the principal due. After 
the organization of plaintiff he became a stockholder with- 
out knowing the charter was fraudulently obtained as afore- 
said. He trusted to the skill and integrity of plaintiff’s 
officers to keep his accounts in accordance withlaw. They 
made up a statement showing that he was indebted to plain- 
tiff $1,830.50, and as an inducement to his giving his notes 
therefor they agreed that the notes should be divided into 
one for $525.00, and the others $261.50 each, so that they 
could be parceled out amongst the stockholders and defend- 
ant could arrange with each one for time. He gave the 
notes sued on, with the others as above set forth, on his 
faith in the statement of plaintiff's officers that such an 
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amount was due by him, when in fact no such sum was due. 
He would not have given such notes but for the representa- 
tions so made, and the promise that they should go inte the 
hands of the stockholders and not be sued. 

4. At the time he gave the notes he was only indebted 
$347.75, as will appear by reference to a bill of particulars 
hereto annexed. 

The bill of particulars alluded to was simply a calculation 
of interest upon the debits and credits of defendant, and 
showed the balanee of principal due as stated in the plea, 
and that if interest was allowed on the amounts at 12 per 
eent., the interest due would be $527.03; if at 7 per cent., 
$308.43. 

By an amendment to his pleas, defendant. stated the fol- 
lowing facts: He is not educated and could not make the 
calculation to ascertain the amount due by him to plaintiff, 
and relied on the officers of the latter to do so correctly. 
They, by adding usury on the interest at the rate of more 
than 12 per cent. per annum, which he did not promise in 
writing to pay, made the amount due the large sum afore- 
said, when the true amount was $347.75 principal, and 
$308.43 interest. Since giving the notes he has ascertained 
by consulting competent accountants that he has been de- 
frauded by large additions of usury, to-the amount of 
$1,482.75, of which $1,046.00 is sued in the county court. 
The reason he wished, and the plaintiff agreed, that the 
notes should be divided between the stockholders was that 
many of them could be paid partly or wholly with the 
work of defendant, he being a mechanic. 

The plaintiff demurred to the pleas, and the demurrer 
was sustained as to all except the general issue. Where- 
upon defendant excepted. | 

He then offered evidence of usury under the general 
issue, and this was excluded, to which he again excepted. 

The plaintiff took a verdict for the amount sued for. 
Error is assigned upon the above grounds of exception. 
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D. H. Pops, for plaintiff in error. 
Warren & Hosss, for defendant. 


B.EcKtEy, Justice. 


1. There was a full settlement, and the debtor gave his 
promissory notes, and thus closed up his account. He now 
seeks to avoid the settlement, and extricate himself from 
his express promise to pay as evidenced by the notes, partly 
on the grou d of frand. The fraud alleged is that the 
account as kept and stated by the creditor embraced inter- 
est or usury which, up to the time the notes were given, 
had not been promised in writing. No trick or device is 
alleged by which the debtor was thrown off his guard and 
prevented from having the account examined, or from 
making inquiry into the elements which composed it. That 
he might have informed himself by the use of even slight 
diligence in attending to his business is obvious. If he has 
been drawn into a written promise by the notes, as to 
interest which he was not otherwise bound to pay, his own 
gross negligence is the cause. A fraud is something that 
would probably mislead or deceive an attentive man; or 
something calculated to relax or divert his attention. It is 
not a fraud to claim openly the fruits of a non-obligatory 
parol promise, and to ask for a writing which inclades 
them. The account, so far as appears, was stated on the 
basis of the actual dealings between the parties, and no 
representation was made that it was stated otherwise. If 
the debtor assumed that it was otherwise stated, it was a 
gratuitous assumption, and the misleading was in the action 
of his own mind, and not in the conduct of the creditor. 
The facts pleaded make a case of gross negligence on the 
part of the former, but none of fraud on the part of the 
latter. 

2. Of course the ueury, if any, could be reached by a 
proper plea of usury; but regarding the defense pleaded 
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as one of usury simply, apart from fraud, there is a failure 
to comply with the statute in respect to setting out the 
facts fully. See Irwin’s Code. A plea of usury must con- 
form to the statute, and be filed as prescribed. This is one 
of the defenses which has been made the subject of special 
and particular legislation. 

8. The true indebtedness of a member of a building and 
loan association is not necessarily the difference between 
what he has received and what he has paid back. The very 
nature of such an institution involves a profit and loss ac- 
count, and an expense account for management. An 
acvanced, or borrowing member, as well as the rest, holds a 
relation to these accounts which must be adjusted before 
he can repudiate his express contract on the plea of deficient 
consideration or on that of usury, and take his leave of the 
association. Whether he gets full consideration, or whether 
he pays usury, does not depend simply on whether the 
amount he refunds is more than he has drawn out with 
lawful interest on the latter sum. There may be no excess 
after deducting from his payments his due share of the 
losses and expenses. As he takes his chances for profits in 
ease an early winding up should occur (in which event his 
payments cease from that time), the rule of equity requires 
that he should incur the hazards fairly incident to the busi- 
ness in the way of losses and expenses, and bear his due 
proportion of thesame. There is no proper basis for ascer- 
taining usury and arriving at the amount of it, without all 
these elements are brought in. 

4. Nothing is better settled than that the validity of an 
actual charter, apparently legal, cannot be impeached on 
extrinsic facts in a mere private action between the corpo- 
ration and its alleged debtor. The fraud of the corporation 
in procuring its charter could not be put in issue in this 
suit. 

5. The result is, that there was no error in striking the 
pleas. 

Cited for reversal: Fraud, Code, §2751. Usury, /d. 
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$3452; Irwin’s Code, §3419; acts of 1875, p. 105. Con- 
sideration, Code, §§$2739, 2743, 2745, 2748, 3471. 

Cited for affirmance: 32 Ga., 291; 25 7b., 534; 6 Zb., 
156; 46 Zb.,166; 60 Zb., 185. 

Judgment affirmed. 


Jounson vs. FRANKLIN & Wurrnky. 


Where tbe head of a family had set apart as exemption certain farm 
produets which were afterwards used and consumed in the purchase 
of provisions, clothing and other necessaries, for the use of himself 
and family, to enable them to make a crop the next year, the crop so 
made would be exempt, especially where it does not appear to be 
greater than the original exemption. 


Homestead. Levy and sale. Before Judge Porrie. Elbert 
Superior Court. March Term, 1879. 


Reported in the decision. 


SHannon & Mclntoso; H. A. Roxsuck; Harrison & 
Conna.ty, for plaintiff in error. 


James N. Wortry; W. G. Jounson, for defendants. 


Warner, Chief Justice. 


This case came before the court below on a certiorari from 
a justice court. It appears from the record that the case 
tried in the justice court was a claim case, and that the 
justice decided it in favor of the claimant. On the hearing 
of the certiorari in the superior court, the court sustained 
it, and reversed the judgment of the justice. Whereupon 
the claimant and defendant in certiorari excepted. 

It appears from the evidence, that on the 19th of October, 
1878, the fi. fa. was levied on 700 pounds of seed cotton, 
and 100 bushels of corn, as the property of Johnson, the 
defendant in 7. fa., who claimed it as the agent of his wife 
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and minor children, as being the proceeds of an exemption 
of personalty set apart for the benefit of his wife and minor 
children. It further appears from the evidence, that on the 
5th of January, 1878, there was set apart as an exemption of 
personalty one bale of cotton, and 150 bushels of corn made in 
the year 1877, and that said exempted property was used 
and consumed in the purchase of provisions, clothing and 
other necessaries for the use of himself and family, to ena- 
ble them to make the cotton and corn now levied on, on 
rented land, and that was his part of the crop for 1878, 
after payment of rent, and the question is, whether the 
cotton and curn made in 1878, under this statement of facts, 
is also exempt from levy and sale? This case comes within 
the principle ruled by this court in Wade vs. Weslow, 
decided at the February term, 1879, not yet reported. It 
is true the corn and cotton was made on rented land, but 
the claimant held the exempted corn and cotton made in 
1877, in trust for the benefit of his wife and children, and 
we think it, or the proceeds thereof, was properly invested 
by him in that which was nevessary, in conjunction with his 
and their labor, to enable them to make a support for the 
year 1878, by the production of the corn and cotton levied 
ou—the more especially as it does not exceed in quantity 
the corn and cotton which was exempted from levy and sale. 
Besides, it is the policy of the law to encourage industry 
and thrift in an honest, legal way, instead of discouraging it. 
In view of the evidence in the record, the court erred in 
sustaining the certiorari and reversing the judgment of the 
justice. 
Let the judgment of the court below be reversed. 
24 
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Hapersuam vs. LEHMAN 


A negotiable note being indorsed in blank (the blank still unfilled), 
any holder may sue the maker. A full indorsement by a person 
other than the payee, will not hinder the blank indorsement by the 
payee from operating as evidence of title in the present holder. 

2. Unless denied on oath, an indorsement need not be proved (Code, 
$3855); and this is true though the name of the indorser purport to 
have been signed not by himself but by his agent or attorney in fact, 
and though the action be not against the indorser but against the 
maker. A plea which seems to admit the indorsement is not a de- 
nial of it. 

3. The presumption of Jaw that the holder was such bona fide and for 
value, was not rebutted by the evidence, and no defense to the ac- 
tion was established. 


Indorsement. Promissory notes. Presumption. Be- 
fore Judge Mersnox. Glynn Superior Court. May Term, 
1879. 


{Lehman brought complaint against Habersham on a note 


for $300.00 payable to the order of Eppinger & Russell, 
dated June 12th, 1878, and due at ninety days. It was in- 
dorsed as follows: ‘“ Eppinger & Russell, by A. Cyraix, 
Attorney.” “ Pay C.H. Dexter, cashier, or order, for col- 
lection on account of Atlanta Savings Bank of Georgia. 
(Signed) Lodovick J. Hill, Cashier.” The defendant 
pleaded the general issue, and specially the following 
facts: The note sued on was fraudulently procured 
from defendant in place of a non-negotiable note pre- 
viously given by him to the payees for certain improve- 
ments made on property of hisyrented by the payees. At 
the time said payees obtained the first note from defendant, 
a distress warrant against them in his favor for $400.00 
was pending, for the rent of certain wharf property. The 
said note was given for improvements placed by the payees 
upon this property, it being agreed that it should remain in 
the hands of the payees until the termination of the litiga- 
tion on the distress warrant, so that if they were held liable 
for the rent they could apply it in part payment of the 
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judgment which would be obtained. It was contracted that 
in no event should they transfer the note, and to secure this 
end it was made non-transferabie. The litigation arising 
on the distress warrant ig still pending; but said payees, 
tired of keeping their contract, came to defendant, and, by 
fraud, obtained the note sued on in place of the first, and 
immediately transferred it to the plaintiff. 

Defendant further says that the plaintiff is only an agent 
of the payees, who are thus seeking to avoid their contract 
under the willing complicity of plaintiff as an innocent and 
bona fide holder. 

When the plaintiff offered the note sued on in evidence, 
objection was taken on the ground that it showed no title 
out of Eppinger & Russell, unless a power from them to 
“A. Cyraix, attorney,” be shown; and further, that the 
second indorsement showed the note to be the property of 
the Atlanta Savings Bank’ The objections were overruled 
and defendant excepted. 

Mr. Goodyear, of counsel for plaintiff, testified to the 
following facts: In taking the first note defendant re- 
marked that he desired it made with time enough to reach 
over the approaching May term of the court when the dis- 
tress warrant would be tried. Witness supposed it to be a 


negotiable note, and under this impression delivered it to» 


Russell, one of the payees. A few weeks after, he returned 
it to witness and said he could do nothing with it as it was 
not negotiable, though given as negotiable paper. Witness 
told him that he had no doubt it was an oversight of defen- 
dant’s, and he-would undertake to procure a negotiable in- 
strument in its place. Defendant wanted additional time, 
so witness drew the note sued on at three months and de- 
fendant signed it. He had full opportunity to read it. 
The first note was destroyed. The plaintiff had no knowl- 
edge of the conversations or transactions referred to. 

The jury found for the plaintiff. The defendant moved 
for a new trial on the following grounds : 

Ist. Because the verdict was contrary to law and evi- 
dence. 
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2d. Because the court refused to chargeas follows: “If 
the jury find, from an inspection of the note, an indorse- 
ment of the original payees’ names, and al o the following 
indorsement: ‘ Pay to the order of C. H. Dexter, Esq., 
cashier, for collection on account of Atlanta Savings Bank 
of Georgia. (Signed) Lodovick J. Hill, Cashier,’ and found 
no other indorsement on the note, then the note without 
further evidence, would be presumed to be the property of 
the said Atlanta Savings Bank and the plaintiff could not 
recover from the defendant.” 

3d. Because the court erred in charging that when a 
plaintiff in this class of caser, introduces a promissory note 
in evidence, he is entitled to recover unless the defendant in- 
troduces evidence to rebut the prima facie case thus made 
out. 

4th. Because the court overruled the objections to the in- 
troduction of the note sued on, as stated above. 

5th. Because the court charged the jury that the de- 
fendant’s plea of fraud in the procurement could not avail 
him unless his evidence showed that the plaintiff was a 
party to, or was cognizant of, the fact of the fraud ; 
that fraud in the procurement, as contemplated by law, re- 
lated only to the original maker and payee, or that notice 
of the frand was brought home to him. 

The motion was overruled, and defencant excepted) 


( Masry & Crovarr, for plaintiff in error) cited 8 @a., 
829; 1 Jb., 275; 27 16, 252; 25 Ib. 400, 546; 38 /b., 
459. 


( Goopyear & Harris, for defendant, cited Code, §§2787, 
2789 ; 48 Ga., 156; 47 7b.,622; 46 /d., 487; 83 Ill, 215; 
29 La. Ann., 61; 3 Dana, 407; 24 Ala., 376; 1 Hall, 336; 
34 Md., 669; 60 Barb., 81; Bayley on Bills, 4, 79, 32, 131, 
333 ; Chit. on Bills, 32, 34; 10 Wend., 271; 69 N. Y., 
370; 84 Penn. St., 446. 
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BLEcKLEy, Justice. 

1. There were two grounds of objection to the introduc- 
tion of the note in evidence, one of them being that the 
second indorsement showed the instrument to be the prop- 
erty of the Atlanta Savings Bank,whose cashier had indorsed 
it over to one C. H. Dexter for collection” On the effect 
of an indorsement by the payee in blank, followed by an. 
indorsement in full by another person, see 1 Daniel on Neg. 
Ins., §696. Where a promissory note is payable toa named 
person or order, or to the order of a named person, and is 
indorsed in blank, it is then, until the blank is filled, paya- 
ble to the holder, and any holder may receive payment, or 
sue and collect. The payee’s order to pay to any holder is 
not revoked or canceled by the order of some other person 
to pay to a particular individual. 

2. The other ground of objection was that the indorse- 
ment of the payees purperted to be executed by an attorney, 
and no power of attorney or other evidence of authority to 
indorse was produced. The Code, in section 285 5, declares 
that “an indorsement or assignment of any bill, bond or 
note, when the same is sued on by the indorsee, need not 
be proved unless denied on oath.” A plaintiff who derives 
his title through an indorsement in blank, is an indorsee, 
for he has the right to fill the blank and takes the place of 
indorsee in express words, so long as he holds the ‘instru- 
ment. In strictricss, the blank ought to be filled when, or 
before, the instrument is tendered in evidence, but the prac- 
tice is to treat that as done which can be done, and so a 
blank indorsement is considered, for most purposes of the 
suit, as an express indorsement to the plaintiff, if the latter 
has possession of the paper. We think, too, the Code 
applies, and that proof of the imdorsement is dispensed 
with, as well where the payees seem to have indorsed by 
agent or attorney as where they purport to have’ indorsed 
in person. And if an agent or attorney can indorse for the 
payees (than which nothing is more certain), to take the 
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indorsement for granted without proof, is to take the 
authority of the agent or attorney for granted without 
proof; for the indorsement could not, when executed by 
an agent or attorney, be the aet of the payees unless it was 
duly authorized. We are further of opinion, in the light 
of the known practice under the Code, and under the statute 
prior to the Code, that the section which we have quoted 
dispenses with the proof of the indorsement, whether the 
action be against the indorser, upon the indorsement itself, 
or against the n.aker, upon the note. Indeed, this provision 
is more applicable in the latter than in the former case ; 
because, in the former, the general rule, found in sections 
2851, 3454 and 3472, as to pleas of non est factum, would 
be directly applicable, and would be enough to entitle the 
plaintiff to go on against the indorser without proof of the 
indorsement, unless it was denied on oath. In the present 
ease, the plea, sv far from denying the indorsement, seems 
to admit it. We think it does admit it, and then goes for- 
ward and makes a point upon the motive and purpose of it. 

3. The evidence did not rebut the legal presumption that 
the plaintiff was entitled to the standing of a bona jide 
holder for valne ; nor do we sce that it made out any defense 
to the action on the merits. The evidence of fraud in pro- 
euring the note originally, amounted to nothing. The plea 
was wholly unsustair ed. 

Judgment aflirmed. ) 


Grirrin vs. Ciuecuorn, Herring & Company. 


. Pending a trade which resulted in a sale of guano, statements made 
by a third person in the hearing of both parties touching the value 
of the guano, form a part of the ves gestw, aud are admissible in evi- 
dence as such. 

Newly discovered evidence, which is merely cumulative, is not 
ground for a new trial. 


Evidence. New trial. Before Judge Hittyrr. Fulton 
Superior Court. September Term, 1878. 
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To the report contained in the decision, it is only neces- 
_ sary to add that two of the grounds of the motion for new 
trial were as follows: 

1. Because the court admitted in evidence the statements 
of one Stanley that he had used the guano and it was good. 
| It appeared that while plaintiffs’ agent and defendant were 
talking about the guano before the sale, one Stanley, whe 
was present, made the remark stated. ] 

2. Because of newly discovered evidence. 










T. P. Wesrmorecanp, for plaintiff in error. 






E. A. Anater, for defendants. 









Warner, Chief Justice. 





This was an action brought by the plaintiffs against the 
defendant upon two guano notes for $70.00 each. The 
notes contained the following stipulation: “It is expressly 
understood that said Cleghern, Herring & Co. sell said 
commercial manure as to its-quality and effect on crops, on 
the analysis of A. Means, the inspector, whose brand is on 
every sack. Said inspector is hereby constituted and recog- 
nized as my agent, and I agree to be bound by his inspec- 
tion as made and indicated by his brand on each and every 
sack.” The notes were signed by the defendant. The 
defendant pleaded the worthlessness of the guano, and that 
the notes were fraudulently obtained by the false represen- 
tations of the plaintiffs’ agent as to the stipulations con- 
tained therein. On the trial of the case, the jury found a 
verd:ct in favor of the plaintiffs for the amount of the 
notes with interest. A motion was made for a new trial on 
the grounds therein specified, which was overruled, and the 
defendant excepted. 

1. There was no error in admitting in evidence what 
Stanley said in the presence of defendant and plaintiis’ 
agent when they were talking about the guano previous to 
the sale thereof, (to-wit) “that it was good guano, that he 
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had used it.” This was admissible as part of the res geste. 
Code, $3773. 

2. By the terms and stipulations contained in the notes, 
the defendant was bound to pay for the guano, and the 
only question in the case was whether the notes as written 
were fraudulently procured from the defendant without his 
reading, or knowing what was in them. In relation to this 
point in the case, the evidence was as conflicting as it well 
could be. The jury thought proper to believe the plain- 
tiffs’ evidence. The defendant now seeks to obtain a new 
trial on the newly discovered evidence of Smith, who, frow 
the statement in his affidavit, will substantially corroborate 
the evidence of the defendant as to the manner in which 
the notes were obtained from him. The difficulty in the 
way of the defendant’s obtaining a new trial on this ground 
is, that the evidence of Smith is only additional to that of 
the defendant himself, merely cumulative evidence of that 
which was offered by the defendant in relation to the same 
point on the trial of the case, and therefore is not a good 
ground for a new trial. Code, §3716. 

Let the judgment of the court below be affirmed. 


SMALL vs. Tue Srare or Georata. Jonnson vs. Toe State 
or GEORGIA. 


1. If, at the prisoner’s instance, judgment on a verdict of guilty, found 
upon a good indictment, has been arrested, or the verdict set aside, 
not for any alleged defect in the indictment, but solely on the ground 
that the judge who presided at the trial was unauthorized by 
law to hold the court, he being the judge of another circuit, the 
prisoner may be again tried on the same indictment, wiether the 
arrest of judgment or the setting aside of the verdict was erron- 
eousor not. Inasmuch as the state cannot have a writ of error ina 
criminal case, if the prisoner procures to be made by the tribunal 
which has tried him, any direct, final adjudication which necessa- 
rily involves the legal conclusion that he was not in jeopardy, it is 
binding upon him as well as upon the state, and the question of 
former jeopardy thus closed, cannot be re-opened on a subsequent 
trial of the same case. 





SEPTEMBER TERM, 1879. 387 


Small vs. The State.— Johnson vs. The State. 





2. No error was committed on the second trial ; the evidence was suf- 
ficient, and the conviction and sentence were legal. 


Criminal law. Jeopardy. Before Judge Tompxins. 
Chatham Superior Court. February Term, 1879. ° 


At a special term for the trial of criminal cases, held in 
the county of Chatham, in the month of April, 1878, John- 
son and Small were placed on trial for the offense of mur- 
der, alleged to have been committed upon one McDermott. 
The former was found guilty of murder, the latter of vol- 
untary manslaughter. They moved in arrest of judgment 
upon the ground that the term at which they were tried 
was a special term of tle superior court of said county, 
held under an order passed by Judge Tompkins, of the 
Eastern circuit, which comprises the county of Chatham, 
and Judge Johnson, of the Middle circuit, before whom 
they were tried, had no authority to try or sentence them. 
After argument had, the motion was sustained. 

At the regular February term, 1879, of the superior court, 
they were again arraigned on the same indictment, when 
they pleaded as former jeopardy the proceeding above 
detailed. The plea was overruled, the defendants severed, 
and were tried with the saiae result as before. Each moved 
for a new trial upon numerous grounds, amongst them, 
because of alleged error in overruling the special plea of 
former jeopardy. The motions were overruled, and they 
excepted. 

Johnson also moved in arrest of judgment. 

The evidence was abundant to sustain the verdicts. The. 
questions made by the-motions for new trial, with the excep- 
tion of that of former jeopardy, are not deemed sufficiently 
material to be reported. 


J. J. Abrams, by R. E. Lester; R. D. Wacker, Jr., for 


plaintiffs in error. 


R. N. Ety, attorney-general; A. B. Sarru, solicitor-gen- 
eral, for the state. 
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BLEckLey, Justice. 


The bill was found at a regular term of the superior 
court, and was in all respects a good indictment. The 
special term was appointed by the judge of the circuit, but 
was opened and held by the judge of another circuit. The 
statutory provisions which were supposed to be applicable 
are in sections 242, 243 and 3245 of the Code, which, thrown 
together, are as follows: “The jurisdiction of the judges 
of the superior courts is co-extensive with the limits of this 
state, but they are not compelled to alternate unles required 
by law. Each of the said judges shall discharge all the 
duties required of him by the constitution and laws, for the 
circuit for which he was elected or appointed, although he 
may hold courts in other circuits, and may also exercise 
other judicial functions for them when permitted by law. 
The judges of the superior courts of this state may, in 
their discretion, hold adjourned terms of said courts in 
every county within their respective circuits when the 
business requires it to close the dockets, and may, in the 
exercise of a sound discretion, cause new juries to be drawn 
for the same, or order the juries drawn for the regular term 
to give their attendance at such adjourned terms; and such 
judges are authorized to hold special terms of said courts 
for the trial ef criminals, in any county of their circuits, at 
discretion, and to compel the attendance of grand and petit 
jurors, either of a previous term, or to draw new jurors for 
the same, according to the laws now of force.” After ver- 
dicts of guilty were rendered at the special term, each of 
the prisoners moved in arrest of judgment. The motion 
made by Johnson is not copied in the record, but there is a 
recital of its substance. That made by Siall wes upon the 
sole ground that Judge Johnson, “holding court outside of 
his said circuit, has no authority under the statute of the 
state of Georgia to try or to sentence the said defendant, 
and that the discretion to hold said court is vested in the 
honorable Henry B. Tompkins, and not in the honora- 
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able Herschel V. Johnson.” The final order on Small’s 
motion was in these terms: “After argument heard 
on the foregoing motion, it is ordered that the same 
be, and it is hereby sustained, and that the judgment be 
arrested.” The final order on Johnson’s motion was as fol- 
lows: “It appearing to the court that John Johnson, who 
has been on trial for the offense of murder in this court, 
has been convicted, and a motion in arrest of judgment 
having been made, based upon the want of jurisdiction of 
the court, caused by the illegality of the judge of the 
middle cireuit presiding over a special term for the trial of 
criminal cases in Chatham county, in the eastern circuit, 
it is ordered, adjudged and decreed, that the said John 
Johnson be remanded to jail, and that the verdict be set 
aside.” These orders were passed during the special term; 
and each of them was signed by Herschel V. Johnson, as 
the judge presiding. The second trial of the prisoners took 
place upon the same indictment, at a regular term of the 
court, and Judge Tompkins presided. The special plea 
filed by Small set out the indictment, the plea of not guilty, 
the verdict, and all the proceedings had at the special term, 
and alleged that upon the same indictment, for the same 
offense, he being the same identical person, he was, at the 
special term, put in jeopardy, tried and found guilty of 
voluntary manslaughter, and the verdict duly received and 
recorded ; and that afterwards, “the judgment in said cause 
was duly arrested by the judge of said court as appears of 
record.” By Johnson, two special pleas were filed, one of 
them alleging “that he has been convicted once by a jury of 
his countrymen, in Chatham superior court, all of which 
appears of record; that he now pleads autre fois convict, 
and says he cannot be tried again, under the constitution of 
Georgia, as that prohibits a second jeopardy,” etc., and the 
other alleging “that he cannot be tried upon the same indict- 
ment; that after an arrest of judgment that is the end of 
the first indictment, and he cannot be tried again under 
said indictment, that a new indictment must be found.” 
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The special pleas were all stricken. After the second ver- 
dict of guilty Johnson moved in arrest of judgment, the 
ground being substantially the same as the matter of his 
second special plea. The motion was overruled. 

1. Notwithstanding the difference in phraseology of the 
two final orders granted at the special term, we think the 
orders the same in substance. It is obvious that they were 
granted on motions similar in their nature, and that the 
ground of the motions was one and the same, to-wit: the 
incompetency of Judge Johnson to hold a special term of 
Chatham superior court, he being the judge of another cir- 
cuit. For this cause, that same judge, while presiding at 
that same special term, arrested the judgment in each case. 
The pleas all allege that judgment was arrested, not that 
there was a futile or fruitless attempt to arrest it; and, 
except the second one filed by Johnson, they vouch the 
record. Without scrutinizing the pleas as to matters of 
form, the general question for our decision is, whether they 
present a good defense to this indictment, either as pleas of 
autre fois convict, or as pleas of former jeopardy. There 
being no adjudication that the indictment is defective, and 
it having been found at a :egular term of the court, we see 
no reason why the second trial could not take place upon 
it, rather than upon a new indictment, if the prisoners were 
subject to be tried a second time at all. The indictment 
was not disposed of if the guilt or innocence of the pris- 
oners was still open to inquiry. Considering the ground 
upon which judgment was arrested, the sufficiency of the 
indictment was in nowise involved in it, and if the offense 
was left to be passed upon by another jury, the indictment 
was left also. The real controlling question may be stated 
in this form: Did what transpired at the special term leave 
the prisoners subject to be tried for the same offense at a 
subsequent term? There can be no doubt that this question 
ought to be answered in the affirmative if the decision of 
Judge Johnson as to hisown incompetency to preside at the 
special term was, in itself, correct, or if its correctness is 
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now to be assumed on the principle of estoppel or of res 
adjudicata. If there was no court competent to try the 
prisoners, they were not convicted, nor were they in jeopardy. 
Judge Johnson, at the instance of the prisoners themselves, 
held that there was not such a court. They procured the 
decision to be made, and took the benefit of it. The state, 
as we have held, upon the direct point in these identical 
cases, 61 Ga., 640, 641, was bound by it, and could not have 
it set aside. Are not those who invoked and iuduced it 
bound also? The state could take no writ of error to review 
it. It was a direct tinal adjudication, which, in itself, nec- 
essarily involved the legal conclusion that there was no 
jeopardy. Had we been in Judge Johnson’s place, we 
should probably have made a different decision from that 
which he made, and were we sitting now upon a lawful 
writ of error to his decision, we should most probably 
reverse it. But the present writ of error searches only the 
rulings of Judge Tompkins. made later and ata different 
term. If Judge Johnson’s decision were directly under 
review, it might not be difficult to overthow it, for I frankly 
admit that there is a look of inconsistency in performing a 
judicial act appropriate, not to a judge in vacation, but only 
to a court proper, such as arresting a judgme it, and giving 
as a reason for it that the court was, at the very time, not 
legally in session, for want of a competent presiding officer. 
And against the whole view we have presented of estoppel 
or res adjudicata, I can conceive of a somewhat forcible 
line of argument which may be supposed to run thus: 
“How can it be held that judgment was arrested, or that 
there was an adjudication of anything? ‘There can be 
power to decide upon the absence of a particular power, but 
how can there be power to decide upon the absence of all 
power? The very act of deciding is the exercise of some 
power, and how can some be exercised where there is none ¢ 
Can a man determine judicially that he is not a judge? 
Can an organism be a court for the purpose of deciding 
that it is not a court?) Where there is no power to try a 
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prisoner, is there, after the form of a trial, a power to set 
aside the result by arresting the judgment or quashing the 
verdict? If the trial is a nullity for lack of power in the 
tribunal, is it not equally so, whether the same tribunal pro- 
nounces it valid or invalid? Why should the opinion of a 
tribunal whose determinations are nullities be invoked ? 
How can it judge of its own acts, since to judge at all is 
not its function? What can be done to expose its impo- 
tency but to treat its proceedings as a nullity until they are 
brought in question elsewhere before some presence which 
at least claims to be clothed with judicial authority ?” To all 
this I can but answer that if Judge Johnson’s doings were 
not the act of a court they were of no validity, and if they 
were the act of a court there was a court to adjudge them 
invalid, and they were so adjudged on the motion and at 
the instance of the prisoners. I may suggest, too, that a 
presiding judge may certainly decide there is a court, and 
that the power of deciding at all implies the possibility of 
either an affirmative or a negative determination. If we take 
it that there was no superior court at the special term, we 
must consider the proceedings bad; and if we take it 
that there was a superior court, they have, by that very 
court, been finally and conclusively, though erroneously, 
adjudicated to be bad. We need not, and will not, look 
behind that adjudication to determine for ourselves whether 
they were bad or good. We accept the decision which 
the prisoners caused to be made, and by which they forced 
the state to abide. 

I have found no case which I can say is enough in point 
to be aclear precedent. Those who prize hints and analo- 
gies may consult 1 Bish. Cr. Pr., $852, where, I think, (for 
I have not the book before me,) are cited, 3 P. Wms. 439; 
4 Co., 45; Com. Dig., Indictment, N ; 4 Bl. Com., 375; 8 
Rich., 295, and 33 Ala., 389. Also 25 N. Y., 406, 418; 
42 N. H.,474; 4 Blackf., 156; Thach. Cr. Ca., 112; 12 
Neb., 387; 13 Mass., 455, 457; 4 Mo., 376; 2 Blackf., 5; 
1 Va. Ca., 188, 248; 16 Texas, 246, 30: 14 7b., 387; 12 
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Ind., 369; 5 Coldw., 7; 3 Heis., 321; 1 Eng., 187; 9 
Humph., 43, 677; 2 Pike, 229; 6 Carr. & P., 337 ; 4 Mass., 
477; 15 N.C., Q. B., 198; 4 Park. C. C., 527; 16 Ark., 
568, 601; 5 Casey, 323; 2 Park. C. C., 676; 55 Ga., 521. 
2. The motions for a new trial were properly overruled. 
Under the evidence and the law applicable to it, the other 
points made in the various grounds seem too plain to need 
discussion. 
Judgment affirmed. 











Dopp & Company vs. THompson. 






Where a stock of goods has been set apart as an exemption of person- 
alty, and in the regular course of trade, they have been sold and 
other goods purchased with the proceeds, althofigh this was done 
without any order of court, the goods so purchased would be 
exempt from levy and sale, it not appearing that they exceed in 

value the original exemption. 












Homestead. Before Judge Hirtyer. Fulton Superior 


Court. March Term, 1879. 









Reported in the decision. 







T. P. Wesrmoretanp, for plaintiffs in error. 






Hutsry & McArere; W. M. Bray, for defendant. 


Warner, Chief Justice. 










This was a rule against a constable for failing to levy on 
certain described property of the defendant on the follow- 
ing agreed statement of facts: “It is admitted that Accor- 
sini, the defendant, has an exemption under the laws of 
Georgia of personalty, that the candy, nuts and fruits that 
Thompson was ordered to levy on are not the identical 
candy, nuts and fruits that the homestead of Accorsini em- 
braces. They are the proceeds of the sale of candy, nuts 
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‘and fruits exempt under the homestead law. The candy, 
nuts and fruits exempted by the ordinary were sold by 
Accorsini, as a merchant, without any order of the judge, 
in the due course of trade, and the proceeds invested in 
other candy, nuts and fruits. This change has been made 
two or three times since the property above named was 
exempted, and before the constable was ordered to levy on 
the property named. It is further admitted that the con- 
stable was ordered to make the levy as set out in the 
traverse.” “The court rendered the following judgment: 
“ After argument in the within case, it is ordered by the 
court that the rule be discharged on the ground that, under 
the agreed statement of facts, the property is not subject 
to levy and sale, even though not identical with that origi- 
nally contained in the schedule, but proceeds of the same 
and substituted for it. If irregularly substituted the bene- 
ficiaries of the homestead estate may complain, but the 
creditors are not injured. Let the rule be discharged.” 
Whereupon the plaintiffs excepted. 

This case comes within the ruling of this court in John- 
son vs. Frank & Whitney, decided during the present 
term (not yet reported), and is controlled by it, there being 
no evidence that the present stock of candy, nuts and fruits 
levied on exceeds in value that of the original stock ex- 
empted. This case differs from that of Smith vs. Turnly, 
44 Ga., 243; in that case the defendant, Smith, had “a 
large lot of other drugs and medicines” added to his stock 
which did not affirmatively appear to have been purchased 
with the proceeds of the exempted property. 

Let the judgment of the court below be affirmed. 
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Jones vs. Toe Stare or Groraia. 


{Chief Justice Warner being enguged in presiding over the senate organized asa 
court of impeachment, did not sit in this case.] 










i. Where a trunk containing money was stolen from a bed-room, and 
the key was, at the same time, stolen from a private receptacle in 
the same room, and tracks, which appeared to be such as the pris- 
oner’s boots would make, were soon afterwards traced to where the 
trunk was opened with the key and rifled of the money; and the 
prisoner having been seen with certain of his relatives shortly be- 
fore, and again shortly after the criminal transaction, evidence 
that his said relatives had been in the service of the prosecutor and 
having become unfriendly with him, had left it, and that they knew 
where the key and the trunk were usually kept and knew also that 
the latter contained money, is admissible for the prosecution, 
though a slight part of such evidence as to knowledge, be the pre- 
vious declarations of such relatives, or some of them, made when 
the prisoner was not present. Opportunity appearing for the pris- eae 
oner to have acquired the information from his relatives, the jury 
might consider whether, in the light of all the circumstances, he 
had acquired and used it. 

. Where the creating of an opportunity to commit larceny from one 
building seems to have been the motive for setting fire to another 
on the same premises, evidence of the larceny is admissible against 
the prisoner on his trial for the arson. 

3. That tracks corresponding to those which would be made by the 
prisoner’s boots were traced from the house in which a larceny was 
committed during the progress of the fire, to the place where some 
of the stolen property was left by the thief, is admissible on the 
prisoner's trial for the arson (the two buildings beingon the same 
premises), although similar tracks were not discovered between the 
buildings, or about that which was burned, or tending directly to 
or from it. Where two crimes are connected in time, place and 
purpose, there is some probability that the perpetrator of one per- 

petrated both. 

. The verdict was not uawarranted. 
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Criminal law. Arson. Evidence. New trial. Before 
Judge Lester. Cobb Superior Court. March Term, 
1879. 














Reported in the opinion. 
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WW. T. & W. J. Woy, for plaintiff in error, cited 26 Ga., 
633; 37 1b. 199; 55 /b., 276; 20 Jb., 681; 17 Jb, 356; 
8 7b., 408. 


Tuomas F. Greer, solicitor-general, for the state, cited 
Code, §3749; Hopkins Penal Code, 480 ; 28 Ga., 200; 33 
1b., 257. 


BLEcKLEY, Justice. 


The prosecutor’s gin-house was burned on the night 
of January Ist, 1879, between ten and eleven o’clock. 
The plaintiff in error, his mother, his brother, and a fourth 
person, named Jenkins, whom they called cousin, were 
jointly indicted for the offense. Only the plaintiff in error 
was tried, and he being found guilty his counsel moved for 
a new trial, which was refused. The grounds. of the mo- 
tion were as follows : 

ist. Because the verdict is contrary to evidence and the 
weight of evidence and so much so as to shock the moral 
sense of justice and of right. 

2d. Because the verdict of the jury is entirely without 
evidence to support the same. 

3d. Because the verdict is contrary to the following 
charge of the court, to-wit: “ The law presumes every one 
innocent until the contrary is made to appear by proof, and 
this presumption will shield and ought to shield this de 
fendant until it has been overcome and rebutted by evidence 
of such character and strength as satisfies you of his guilt 
beyond a reasonable doubt.” 

4th. Because the verdict of the jury is contrary to the 
following charge of the court, to-wit: “It is not enough 
for the state to prove that the gin-house of Russell Pace 
was consumed by fire, but before the defendant can be 
rightfully convicted in this case he must be connected with 
the burning by the evidence. It must be shown by the 
evidence to your satisfaction beyond a reasonable doubt, 
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that the defendant did maliciously and wilfully burn the 
gin-house, as charged in the indictment, or you cannot right- 
fully find him guilty.” 

5th. Becau e the verdict of the jury is contrary to the fol- 
lowing charge of the court, to-wit: ‘“ Where it is sought to 
convict a defendant upon circumstantial evidence alone, the 
evidence should exclude every hypothesis but the defend- 
ant’s guilt. It is not enough that the evidence goes in the 
direction of showing guilt, or tends to show guilt, it must 
be inconsistent with the reasonable supposition of his in- 
nocence.” 

6th. Because the court erred in allowing the state’s coun- 
sel to prove, over the defendant’s objection, about the taking 
of the trunk and mouey, and about the knowledge that Alfred 
Jones, Ned Jenkins and Ducilla Matthews had about the 
said trunk and its contents and about their knowledge of 
the house and where the key was kept; and because he 
erred also in allowing the state’s counsel to prove, over de- 
fendant’s objection, that there was bad feeling on the part 
of said Alfred Jones, Ned Jenkins and Duciila Matthews 
toward the prosecutor, and that they, or some of them, had 
been asking about the trunk and money of the prosecutor a 
short time before the burning, the defendant, Charles 
Jones, who was alone upon his trial, being in nowise con 
nected therewith, and it not being shown that he ever had 
any knowledge of any of said matters and things so proven 
over defendant’s objection. 

7th. Because after all the testimony for the state was 
closed, the court erred in overruling the motion of defend- 
ant’s counsel to rule out the evidence previously objected 
to, and mentioned in the 6th ground of this motion, upon 
the ground and for the reason that the state had failed to 
connect the defendant on trial therewith or to make him re- 
sponsible therefor. ; 

8th. Because the court erred in allowing the state’s coun- 
sel to prove, over defendant’s objection, anything about the 
tracks from the dwelling-house of the prosecutor to the woods 
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where the trunk was fonnd, said tracks never having been 
traced to the gin-honse or from the gin-house, or having 
been in anywise connected with the burning of the gin ; 
and because the court erred in refusing to rule out said tes- 
timony after the state had closed its evidence and failed to 
connect the tracks with the burning of the gin. 

9th. Because the verdict is contrary to law, to evidence, 
the weight of evidence, and is entirely without evidence to 
support the same.” 

The evidence is voluminous and need not be recited at 
large. It showed that the gin-house was near the prosecu- 
tor’s dwelling, and that the probable motive of the arson 
was to open upan opportunity for committing a larceny from 
the dwelling. Whilst the fire was raging, and all the family 
were at and about it, a trunk containing money was stolen 
from the prosecutor’s bed room. It was missed in a few 
minutes after the alarm was given, and next morning it 
was found at ashort distance from the house, in an opposite 
direction from the gin-house, with the key in the lock, and 
the money gone. The key had been taken from a coat- 
pocket in which it was usually kept in the bed-room. A 
man’s tracks were found leading from the dwelling to 
where the trunk was left. These tracks correspond with 
the prisoner’s boots; one of the boots had iron upon the 
heel, the other having none, and this peculiarity was indi- 
eated by the tracks. No tracks could be identified about 
the gin-house, so many persons having tramped there before 
any examination was made. After midnight, on the night 
of the arson, the prosecutor and some other persons went 
to the prisoner’s mother’s, about a quarter of a mile from 
the scene of the burning. They called for the prisoner’s 
brotherzand the prisoner immediately sprang out through a 
window and ran oft in his shirt, leaving his clothes, hat, 
and boots in the house. His brother did not run nor other- 
wise betray guilt. The boots were taken, and on the next 
day were compared with and found to fit the tracks. The 
prisoner’s home was not at his mother’s, but at a place about 
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three miles from the prosecutor’s. The three persons in- 
dicted with the prisoner had been in the prosecutor’s em- 
ployment and had left him shortly before the burning, and 
were no longer on friendly terms with him. They knew 
that the trunk contained money, and that the key was usu- 
ally kept in the coat-poeket. It did not appear that the 
prisoner had like knowledge, unless he had acquired it from 
them. All the accused parties, except the mother, were 
seen together, on the afternoon of the day of the burning, 
and again about sundown of the same day, the former time 
within a quarter, and the latter within half a mile of the 
gin-house, engaged in hunting. Whilst in the employment of 
the prosecutor, the co-defendant whom the others called 
cousin, had spoken to the prosecntor’s son about the prose- 
cutor’s money, and about its being kept in a trunk, making 
statements and asking questions in relation thereto. These 
were the material facts going to implicate the plaintiff in 
error in the arson, and though he introduced some evidence, 
it was clearly insufficient to overcome them. He offered 
no explanation, whatever, of his being found at his mother’s 
house, or of his flight through the window. None of his 
co-defendants in the indictment were introduced by either 
party. All the inmates of prosecutor’s house were exam- 
ined. 

1. The sixth and seventh grounds of the motion fora 
new trial go in part to the admission and retention of evi- 
dence by the court, that the co-defendants of the prisoner 
had knowledge of the trunk and of its contents, and of 
where the key was kept, a portion of this evidence being 
the proven inquiries and declarations of one or more of the 
co-defendants, made whilst working for the prosecutor on 
the premises. The complaint is, that these matters are in- 
competent to affect the prisoner, as it is not shown that 
they were ever communicated to him, or that he was pres- 
ent when the inquiries and declarations were made. It is 
certain that whoever stole the trunk knew where it was and: 
where the key was, for they were taken in a few minutes 
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after the prosecutor and his wife left the bed-room, too 
short a time for them, especially the key, to have been dis- 
covered without previous knowledge, or so the evidence 
strongly indicates. The prisoner’s flight, and his boots as 
compared with the tracks, point to him as the person who 
committed the larceny. The other defendants were his 
relatives, and he is shown to have been in company with 
two of them only a few hours before the criminal transac- 
tion, and again with one of them at the house of the third 
shortly after it. That they, or some of them, had imparted 
to him such knowledge as they possessed concerning the 
trank, the money in it, and the key, is not beyond the 
scope of reasonable inference. It appears, also, that they 
had become unfriendly with the prosecutor, and had re- 
cently left his service. This supplies a possible motive on 
their part to make disclosures which eould be used in rob- 
bing him, even if they were not to share in the spoils. But 
it is not necessary to look, nor do we look, at the case as 
one of conspiracy, in order to pronounce the evidence com- 
petent. Viewed in that light, so much of the evidence as 
consists of declarations would have to be restricted to de- 
clarations made during the pendency of the criminal pro- 
ject. Code, §3775. Weare not in the present case dealing 
with declarations merely as such, but with them as a part 
of the train of connected facts going to show that the pris- 
oner’s relatives had certain knowledge. The declarations 
now in question are, in themselves, verbal acts evincing a 
condition of mind, and they were made at a time when 
other facts were transpiring, to-wit: free intercourse with 
the prosecutor’s house and ‘family, tending to the same 
point. It is not pretended that the prisoner had any direct, 
personal knowledge of the trunk, or of its contents, or of 
the key, but the theory of the prosecution is, that his rela- 
tives had, and that they probably communicated that knowl- 
edge to him. Their declarations made while they were in 
the prosecutor’s employment, and at work on the premises, 
are used as a part of the chain of evidence to establish 
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their knowledge, leaving his to be inferred from his proved 
association with them immediately before and after the per- 
petration of the crime. Let it be conceded that the co- 
defendants had, or may have had an innocent object in 
imparting the information, still, the great fact remains that 
the prisoner had an opportunity to acquire it from them. 
lf it came to him in the way of mere gossip, or idle talk, 
it would be none the less available to him as a means of 
committing the lareeny. That he did acquire it thus or 
otherwise, is far from a necessary inference ; but there is no 
rule of law which requires an inference to be necessary in 
order that the foundation of it may be admissible in evi- 
dence. The declarations do not stand alone, but in connec- 
tion with the testimony of the prosecutor’s wife, to the 
effect that the three co-defendants, or at least two of them, 
actually knew where the trunk was kept, where the key 
was kept, and that the trunk had contained money. 

2. The same grounds of the motion (6th and 7th) make 
the point that the disappearance of the trunk and the money 
on the occasion of the burning, was not evidence against the 
prisoner on an indictment for the arson. The commission 
of the lareeny evinced a motive for the arson, and for that 
reason the evidence was clearly competent. 

3. The eighth ground of the motion controverts the 
right of the state to prove anything concerning the tracks 
from the dwelling to where the trunk was found, because 
similar tracks were not traced to or from the gin-house. 
The two buildings were about one hundred yards apart. 
Between them, and around the gin, many persons had 
walked before the ground was or could be examined by 
day-light. When it was examined, there was such an inter- 
mixture and confusion of tracks that identification was not 
practicable. As the larceny was apparently the motive to 
the burning, the fair presumption is that the thief was also 
the incendiary. If the prisoner made the tracks which 
were identified as his, or as made with his boots, it is a 
moral eertainty that he committed the larceny; and as it 
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does not appear that the arson was committed by any one 
else, the jury might fairly conclude that it was his work. 
It took both crimes to yield the fruit which the thief real- 
ized—the arson to afford opportunity and furnish a cover 
for the larceny, and the larceny to remove the trunk and its 
contents to where the money could, without the danger of 
observation or interruption, be taken out and appropriated. 
4. All the other grounds of the motion assail the verdict 
as contrary to law, to the charge of the court, to evidence, 
or as unsupported by theevidence. The facts proved made 
a case of circumstantial evidence from which the jury could 
have inferred the guilt of the prisoner. Unless we could 
pronounce that in so inferring they violated reasonable 
probability, we cannot negative their verdict. Their doubts, 
if they had any, have all been overcome; and such as we 
feel are too slight to nullify their solemn finding. 
Judgment affirmed. 


Perry vs. Tue Srate or GeEoraia. 


. An indictment for the crime of aiding and assisting a prisoner ip 
an attempt to escape from the custody of an officer, need not set 
out the individual names of those comprising the officer’s posse, and 
the state may prove that defendant obstructed either of the posse 
while the prisoner was attempting to escape, though his name be 
not set out in the indictment. 

The offense charged is a crime, not an attempt to commit one, and 
therefore this case is not affected by section 4674 of the Code. 

3. The attempt of the prisoner to escape continues as long at least as 
he is fleeing und the officer and posse are in sight and in hot pursuit, 
and the act of impeding the pursuit by holding or obstructing any 
of the posse so in pursuit, is within the offense described in $4483 cf 
the Code. 


Criminal law. Evidenee. Indictment. Before Judge 
Porrte. Madison Superior Court. March Term, 1879. 


J. A. Perry was indicted for “aiding and assisting a pris- 
oner in an attempt to escape.” The indictment charged 
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that “a warrant was legally issued in said county against 
one Walker C. Perry by Reuben T. McGinnis, J. P., upon 
the affidavit of Lucy F. Minish . . . upon the charge 
of an attempt to commit arape, . . . and afterwards 

the said Walker C. Perry was arrested by John B. 
McGinnis, constable, . . . and was taken into custody 
and legally held under and by virtue of said warrant by 
said constable. And afterwards, to-wit: onthe 10th day of 
December, A. D. 1878, in the county aforesaid, and while 
the said constable was bringing the said Walker CO. Perry 
before the said Reuben T. McGinnis, J. P., as directed in 
said warrant, he the said Walker ©. Perry did then and 
there attempt to escape from the custody aforesaid of the 
said John B. MeGinnis, constable as aforesaid, and the said 
J. A. Perry did then and there aid and assist the said 
Walker OC. Perry in his attempt to escape as aforesaid, by 
then and there seizing and attempting to hold the said John 
B. McGinnis, constable as aforesaid, and his lawful posse, 
thereby and in that manner to prevent the re-capture of 
him, the said Walker C. Perry, contrary to the laws of said 
state,” ete. 

The evidence showed that W.C. Perry was under arrest ; 
that the coustable put him in the custody of one Hicks and 
J. M. McGinnis, and started to a house near by, the guard 
and prisoner following ; that the prisoner ran and attempted 
to escape, the two guards and constable pursuing; that J. 
A. Perry caught one of the guards (J. M. McGinnis) and 
sought to hold him; and that the prisoner was caught after 
running a little more than 100 yards. 

Defendant was found guilty. He moyed for a new trial 
on the following, among other grounds :* 

1. Because the verdict is contrary to law and the evi- 
dence. 

2. Because the court admitted evidence that defendant 
held J. M. McGinnis, there being no allegation to that effect 
in the indictment. 

3. Because the court refused to charge the following re- 
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quest: “If you believe from the evidence that Walker C. 
Perry had escaped from the custody of the constable, or his 
guard, and was running away, and had gone a considerable 
distance, and the prisoner at the bar caught hold of one of 
the guards to prevent the re-capture of said Walker ©. 
Perry, then the defendant cannot be convicted in this case.” 
The motion was overruled, and defendant excepted. 


G. Nasu; Samuec Lumpkin; J. B. Estes & Son, for 
plaintiff in error. 


Sxazporn Rvezsz, solicitor-general, for the state. 


JACKSON, Justice. 


The defendant was indicted for assisting his brother in 
an attempt to escape, and was convicted therefor. A mo- 
tion for a new trial was overruled, and he assigns error 
thereon. 

We see no error in overruling that motion. 

1. It was not necessary to name the members of the 
posse of the officer who had charge of the prisoner in the 
indictment ; therefore there was no error in admitting proof 
that defendant held one of the posse because his name was 
not set out in the indictment, the indictment setting out 
the names of the arresting officers, and charging that de- 
fendant aided the attempt to escape by impeding them and 
their posse. It was enough to include the individuals com- 
posing the posse under the descriptive name of posse. 

2. The offense charged is the act of assisting one under 
legal arrest in an attempt to escape. It is itself a crime, 
and not an attempt to commit a crime, and does not come 
under section 4674 of the Code. Code, $4453. 

3. The evidence is ample to convict the defendant, and 
the verdict is not againstlaw. In thesense of our statute— 
Code, §4483—a prisoner is attempting to escape from the 
custody of the officer until he actually escapes. While the 
officer and posse are in hot pursuit, in sight of the prisoner, 
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and all running after him, and any person holds one of the 
posse to prevent his assisting to overtake and help secure 
the prisoner, such person is guilty of the crime of assisting 
a prisoner in an attempt to escape from the officer’s cus- 
tody, and the proof is clear that this defendant did that 
thing. 

The arrest was legal, the warrant legal, the prisoner in 
lawful custody, and the defendant was properly convicted. 
Judgment affirmed. 


























Burrus & Wiuwiams vs. Moore 





| Warner, Chief Justice, being engaged in presiding over thesenate organized as a 
court of impeachment, did not sit in this case.] 











1. An answer by a garnishee, sworn to before a notary public who is 
also an attorney at law, is not made void by the subsequent employ- 
ment of the attorney by the garnishee as his counsel in the case, 
even though the attorney should afterwards charge and collect a 
fee as counsel for preparing the answer. The relation of client and 
attorney not existing at the time the oath was administered and the 
affidavit subscribed and attested, such relation subsequently arising 
will not vitiate the transaction; nor will the improper charge and 
collection of a fee have that effect. Moreover, an answer defectively 
sworn to because of the existence of the relation at the time, may be 
cured by swearing to it again before a competent officer, whilst the 
cause is pending on appeal. No previous order or leave of court is 
requisite to enable the garnishee to re-swear to his answer. 

2. If the plaintiff in attachment is not content with the answer of the 
garnishee, he should traverse it, or else file exceptions to it; in either 
case it is amendable, and the garnishee ought, in one of these 
methods, to be put upon notice that it is not satisfactory. Where 
there is neither traverse nor exception, the plaintiff cannot Lave 
the answer stricken on mere motion, nor can he take judgment for 
anything beyond what the answer admits. 

3. Where it does not appear that the garnishee (the master of a steam- 
boat) was, at the time of the service of the summons, either debtor 
or bailee of the defendant in attachment, his subsequent receipt of 
goods at Eufaula, Ala., to be carried from thence on the Chattahoo- 

chee river to the state of Florida, (though such receipt took place 

before he answered, and before the term of the court at which he 
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was required to answer,) imposed no duty upon him to retain 
the goods on board or elsewhere for production to the court in Mus- 
cogee county, Georgia, where the attachment and garnishment were 
pending; and he having carried them to Florida, to where they were 
consigned, the court will not order him to bring them back for sur- 
render and sale under section 3305 of the Code. 


Garnishment. Attorney and client. Common earriers. 
Before Judge Crawrorp. Muscogee Superior Court. 
November Adjourned Term, 1878. 


Reported in the opinion. 


Cuarrett & Rampo, for plaintiff in error, cited Code, 
$$3302, 3304, 3305, 3479, 3482, 3854; 37 Ga., 678. 


W.F. Witttams; Peasopy & Brannon, for defendant, 
cited 45 Ga., 369; 58 7b., 142; 30 7b., 44; 59 7b., 300. 


BLEcKLEY, Justice. 


An attachment was sued out by Burrus & Williams 
against H. H. Speer, the ground sworn to being that Speer 
was a non-resident of this state. It issued on the Ist of 
February, 1878, and was returnable to the following March 
term of Muscogee county court. Whilst the attachment 
was pending, to-wit, on the 7th of May, 1878, a summons 
of garnishment was served upon T. H. Moore, the master 
of a steamer plying upon the Chattahoochee river. The 
next ensuing term was the June term. Moore answered, 
swearing to his answer before W. F. Williams, a notary 
public,.on the 28th of May, 1878. The answer was, in sub- 
stance, that after service of the garnishment Moore received 
at Eufaula, Ala., on board his steamer, one box of bacon 
weighing 590 pounds, value $37.00 at invoice cost, which 
was consigned to Speer, the defendant in attachment, at 
Chattahoochee, Fla.; that the charges on the same for 
transportation and storage were $1.50; that the bacon was, 
at the date of the answer, stored at Chattahoochee, Fla., 
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subject to such order as the court might make in the 
premises; and that respondent had incurred an expense of 
ten dollars in making the answer, which he asked might be 
allowed him. Judgment on the attachment was recovered 
by Burrus & Williams against Speer, on the 5th of Septem- 
ber, 1878, for $155.50, besides interest and cost. After- 
wards, and upon the same day, the plaintiffs moved the 
court fora judgment against the garnishee upon the answer, 
which motion was denied. They then moved fora like 
judgment in default of an answer, which motion was also 
denied ; and the court adjudged that the garnishee be dis- 
charged. The plaintiffs appealed to the superior court, and 
the record of the case was filed in the office of the clerk of 
that court on September 9th, 1878. The garnishee swore 
to his answer a second time, not altering in any respect the 
terms of it, on the 24th of December, 1878, this aftidavit 
being made before another notary public. 

In the superior court, the appeal came on for trial in 
January, 1879, and the plaintiff moved to strike the answer, 
and for a judgment against the garnishee in default of an 
answer for the amount of their judgment against the de- 
fendant in attachment, because the answer was sworn to be- 
fore the garnishee’s attorney and was therefore null and 
void, and because it was sworn to the second time in vaca- 
tion and not until after it had been sent up on appeal to 
the superior court. The court heard evidence on this mo- 
tion, and W. F. Williams testified that as notary public he 
issued the summons of garnishment; that the garnishee 
came to him to write the answer, which he did, but not as 
his attorney at law; that he represented the yarnishee in 
the county court afterwards, and then recovered ten dollars 
from the plaintiffs as his fee for writing the answer and 
representing the garnishee; that he is now the attorney for 
the garnishee in the superior court, and that out of abund- 
ant caution he caused the garnishee to answer over before 
another notary public. After hearing this evidence the 
court refused the motion. The plaintiffs then moved for 
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a judgment against the garnishee for insufficiency of the 
answer; pointing out as defects, first, that the garnishee 
had not answered at the first term of the county court, but 
before the first term ; secondly, the answer does not specify 
what the garnishee has become indebted, or what if any 
effects he has had in his hands, since the service and before 
answer ; thirdly, that the answer does not state what effects 
the garnishee had at the time of the service ; and, fourthly, 
that the answer contains no denial of any other effects than 
those specified. This motion also the court denied. The 
plaintiffs then moved for a judgment requiring the gar- 
nishee to produce the property specified in the answer, ac- 
cording to section 3305 of the Code, and to deliver the 
same to the sheriff. The court denied this motion; and 
then, on motion of the garnishee, granted a judgment of 
discharge. All of which rulings of the superior court are 
excepted to. There was at no time any traverse of the an- 
swer, nor any exceptions to it in writing. 

1. As to swearing to the answer, if the testimony of the 
notary public who administered the oath originally be ac- 
cepted as decisive, he was not the garnishee’s counsel at 
the time ; and his subsequent employment, and even the 
improper claim and collection of a fee for preparing the 
answer, would not vitiate or render void the affidavit. It 
is matter for remark that the answer alleges that the gar- 
nishee had incurred an expense of ten dollars in making it, 
and that this amount is identical with that which the notary 
afterwards claimed and collected; but this coincidence, 
striking as it is, is only a circumstance, and seems rebutted 
by the positive statement of the notary that he was not em- 
ployed as counsel until after his services in preparing the 
answer were rendered. The proper inference from his 
evidence is, not that he was incompetent to administer the 
oath, but that in making up his fee he charged for what he 
had done before he was employed, as well as for what he 
did afterwards. The conclusion is justified that the an- 
swer did not need to be sworn to the second time. To 
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cover any doubt, however, on this head, we have considered 
the question as to the re-swearing to the answer, and are of 
opinion that were the first affidavit invalid, the second 
might be upheld as a sufficient verification. ‘There was at 
least an attempt made to answer on oath in due time; the 
answer itself was in, and if there was a vice in the affidavit, 
the remedy for it was to swear over. We know of no rule 
in force now that requires any previous order or leave of 
court to authorize a supporting amendment, and this was of 
that character. Perhaps a modifying amendment needs 
such a preliminary, even under our broad and liberal statu- 
tory provisions. The answer, it will be observed, was not 
added to, taken from, or varied in any particular ; all that 
was done was to brace it with an additional affidavit. Nor 
do we think that this came too late. It is true that the 
case had passed from the primary court, and was pending 
on appeal, but curative measures are not restricted to the 
early stages of a case; our “ court physicians” now treat 
chronie disorders as well as acute ones. Amendments are 
declared matter of right at any stage. Code, $3479. 

2. The answer was neither excepted to in writing nor 
traversed. The plaintiffs assaulted it with motions only. 
Failing to put it out of court by one motion, they then, by 
another, asked for judgment over its head, because of alleged 
insufficiency ; its defects being that it was filed too soon, 
and that in certain particulars it was not full enough. If 
it was filed too soon, it might have been amended, and its 
contents made to speak down to the time when it ought to 
have been filed. So, its want of fulness in other respects 
was also amendable; and if the plaintiffs wished it to be 
more full and explicit they ought to have excepted to it or 
traversed it, so as to have put the garnishee on notice that 
it was not satisfactory. 22 Ga.,52; Code, §3306. Instead 
of so doing they took the answer as it was, and depended 
on running over it, if they could not drive it out. But 
when the answer of a garnishee is in and remains in, and 
there is neither exception nor traverse, the judgment to be 
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rendered is to be based on the answer as it is, and not 
partly on what it ought to be. Not the sufficiency of the 
answer in respect to what it omits, but its import and the 
legal effect of the same in what it expresses, are to be 
passed upon, and on these the judgment is to depend. 
Under such circumstances the most for which judgment can 
be rendered in behalf of a plaintiff against a yarnishee is 
the amount or the effects which the answer admits. 22 Ga., 
52; 45 Zb., 369; 58 7., 142. 

3. The question of most interest remains: Was the 
court right in denying an order for the production of the 
bacon and its delivery to the sheriff as in ordinary cases 
under section 3305 of the Code, and in passing a judgment 
of discharge? The reasoning of the majority opivion in 
60 Ga., 300, answers this question in the affirmative. 
Though my brother Jackson is able to concur with me in 
ruling the present case (the chief justice not presiding), I 
do not understand him as receding from any of the views 
expressed in his dissenting opinion in the former case. 
Perhaps the two cases differ enough in their respective 
facts not to imperil his consistency. I think he so con 
siders. It is proper to add that the whole of the Chatta- 
hoochee river, so far as it is the boundary between the 
states of Alabama and Georgia, is in the latter state, the 
exact lega] boundary being the line of high water on the 
western shore. 

Judgment affirmed. 


Sranrorp e¢ al. vs. Murpuy, administrator. 


. Where the answer of the defendant has been prepared and its con- 
tents have come to the knowledge of the complainant or his counsel, 
and the bill is then amended waiving discovery, this court will not 
interfere with the ruling of the superior in disallowing the waiver 
and holding the answer evidence, though the answer was not 
actually filed before the amendment. 

. The bill and amendments make one pleading, and the answer and 
amendments another; and where discovery has been had to part of 
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the case made by the bill as first filed without waiver, discovery as 
to subsequent amendments cannot be waived so as to exclude any 
part of the entire answer. 

3. If in consideration that the case be tried, defendant withdraws the 
plea of the statute of limitations and of his discharge as adminis- 
trator, the court should not charge in respect to the questions made 
by said plea, though some evidence thereon may have been before 
the jury in a transcript from the records of the court of ordinary. 

. Where the question at issue was the responsibility of an adminis- 
trator for a promissory note held by himself against the decedent, 
allegea to have been forged and fraudulent, and if ever valid, paid 
off in cotton by the decedent to the administrator, the administrator 
is competent to testify in respect to transactions subsequent to the 
death of decedent, but incompetent as to everything which trans- 
pired prior thereto between himself and decedent, in respect either 
to the validity of the note or to the payment or non-payment thereof 
in cotton or otherwise. 

5. The wife is an incompetent witness for or against the husband in 
regard to any information derived from his confidence in her; and 
therefore she cannot testify in respect to papers consigned to her 
care by her husband, and kept exclusively by her under her own 
lock and key. 

}. Whilst the answer of the respondent is evidence before the jury 
when responsive to the bill, yet what portions thereof are responsive 
or not are questions for the court; and the court should instruct the 
jury not only what part is responsive but what is not, so that the 
jury may know as well that which is not, as that which is testimony. 


Equity. Practice in the Superior Court. Evidence. 
Charge of Court. Witness. Husband and wife. Before 
Judge Simmons. Pike Superior Court. April Term, 1879. 


To the report contained in the opinion it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial : 

1. Because the court held that complainants could not 
amend their bill so as to waive discovery after ascertaining 
what was the answer of defendant, althongh it had not 
been filed. 

2. Because the court charged in reference to the statute 
of limitations, the plea on the subject having been with- 
drawn. [It appears that the defendant filed a plea of the 
statute of limitations by which complainants claimed to be 
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surprised and asked a continuance; whereupon defendant, 
in order to prevent a continuance, agreed to withdraw this 
plea, and did withdraw it. Both sides then announced 
ready, and the case proceeded. During the progress of the 
trial, complainants introduced in evidence a record showing 
the discharge of the administrator. In opening the argu- 
ment for the defense, counsel insisted that, as this evidence 
had gone in without objection, the court should charge in 
reference to the statute of limitations. Counsel for com- 
plainants objected, but did not again move for a continu- 
ance. The court gave the charge. |] 

3. Because the defendant was incompetent to testify in 
relation to matters stated by him. [It was claimed by the 
complainants that the note, if good at all, had been paid by 
the decedent in cotton. Witness testified to the delivery 
of cotton and a conversation between defendant and dece- 
dent in regard thereto at the time. In his testimony, de- 
fendant denied the receipt of the cotton as testified to; he 
admitted the receipt of some cotton, but explained that it 
was not connected with this nete. The remainder of his 
testimony was mainly confined to transactions and conversa- 
tions with living parties. ] 

4. Because, in relation to the validity of the note, de- 
fendant’s wife was allowed to testify as follows, complain- 
ants’ counsel objecting: “The note was in my husband’s 
possession all the while. I always put away his notes and 
money for him, and got them for lim whenever he wanted 
them. In looking over the package, I frequently saw this 
note.” [On cross-examination, the witness stated that she 
was the only one that took care of the papers and had ac- . 
cess to them. Her testimony was objected to on the 
ground that it arose out of her confidential relation with her 
husband. } 

5. Because the court failed to charge that matters in the 
answer other than those which were responsive to the bill 
were not evidence. On this subject he charged as follows: 
“The bill charges the note for $1,275.62, claimed by de- 
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fendant to have been given by Purifoy to him is not a 
genuine note, but was forged. The answer in reply to this 
charge is responsive to the charge, and is evidence for de- 
fendant, and it is conclusive upon that point, unless it is 
overcome by two witnesses, or one witness and corroborating 
circumstances. But if so overcome, then the answer is not 
conclusive. The amended bill alleges that all the indebted- 
ness from Purifey to Murphy was settled in a cotton trans- 
action during the life of Purifoy. The answer of the de- 
fendant in reply to this charge is responsive to the charge, 
and is conclusive on that point, unless it is overcome by 
two witnesses, or by one witness and corroborating circum- 
stances,” ete. 
The motion was overruled, and complainants excepted. 


J. F. Revpine ; J. J. Rocers, for plaintiffs in error. 


J.8. Boynton; Stewart & Hatt; Hunr & Taytor; 
B. M. Turner, for defendant. 


Jackson, Justice. 


The bill was filed by certain legatees against the adminis- 
trator with the will annexed of Stanley Purifoy, to recover 
the sums due them under the will. Subsequently an 
amendment was made laying special stress upon the pay- 
ment to himself by the defendant, Murphy, of a prontissory 
note made by the testator to him for borrowed money ; 
and the issue was narrowed to the validity of this note, and 
if valid, to its payment in cotton in the life-time of the tes- 
tator. The verdict was for the defendant, a motion was 
made for a new trial on many grounds, it was overruled, 
and we will consider such grounds as are necessary to be 
ruled—the others being of no consequence, or properly ruled 
by the court, if of any. 

1. It seems that when first filed, the bill had no waiver 
of discovery, and that discovery was afterwards waived. It 
appears, however, that the complainants ascertained what 
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would be defendant’s answer, or what it was as prepared, 
before they filed the waiver; and the presiding judge held 
them estopped from waiving the answer after they had 
peeped, as it were, into their adversary’s hand. With the 
ruling of the judge in this matter we decline to interfere. 
All wilful wrong doing on the part of anybody was not 
pressed at all before us; but the presiding judge ruled 
properly, we think, that when one searches the conscience 
of another and makes him swear, and discovers what, or 
parts of what, he does swear, whether rightfully or wrong- 
fully, he may not then say that will do me no good, and in 
effect repudiate the search and reject the discovery. 

2. But in this case, after the amendment was in waiving 
the discovery, there was another amendment of the bill, to 
which there was answer filed; and it is insisted that the 
waiver of discovery is good at least as to this answer. We 
think not, because then a complainant might amend to suit 
the case made by the answer already in, and having got all 
the information he desired to shape his case, then, taking 
advantage of so much forced out of the respondent, waive 
all the rest, so as in effect to utilize part of what his adver- 
sary had to say, and not permit him to tell the remainder of 
the transaction with the same advantage. Egqnity ought 
not to tolerate such skirmishing. The skirmish-line must 
show every point of attack ; no surprise will be aliowed in 
her battles, but the field must be open and the fight fair. 
Therefore, when the bill is once filed and discovery of the 
respondent’s position had, and part of his forces uncovered, 
the right will be accorded to him to uncover his whole line 
without any disadvantage in so doing When, then, in this 
case the complainants got information from the respondent, 
without waiver, as to part of their case, they must take all on 
the same terms; having received a part, they can waive none. 

3. But we do not agree with the court below in respect 
to the charge on the statute of limitations, or the discharge 
of the defendant, after the agreement in open court to 
withdraw the plea, if complainants would try. The plea 
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was put in at the trial term; complainants said they were 
surprised; and the court was about to continue the case, 
when defendant agreed to withdraw the plea to get a trial. 
The agreement was executed on both sides, so far as the 
withdrawal and trial would do it, and it should have been 
enforced throughout. It matters not how evidence got in 
on the question of discharge of the administrator, or of 
the statute of li nitations; the plea was withdrawn to get 
a trial; and no evidence about it should have weighed a 
feather in that trial. The same spirit of fairness which 
forced the complainants to yield their waiver of discovery 
will coerce the defendant to waive any advantage he got by 
any evidence sustaining a plea which was withdrawn. In- 
deed, the limitation act must always be pleaded, unless the 
case on the face of complainants’ pleadings show the bar of 
the statute. 

4. Some of the testimony of the administrator was ad- 
missible, but some was not. All that transpired in the 
life-time of the decedent touching the making of this note 
or the denial that it was forged or fraudulent, is clearly 
inadmissible, because the mouth of the other party is sealed 
in death. So, all that he testified to in respect to the cotton 
which it was alleged paid the note while the testator was 
alive, is equally inadmissible ; because the mouth of the man 
who paid him off in cotton, if he was paid off in it, is sealed 
indeath. All explanations he made about the cotton should 
be excluded if it related at all to any cotton transaction 
between him and the dead for the same obvious reason, 
and that is that the dead cannot confront the living and reply 
to the explanations. He might explain too. 

On the other hand, all that transpired between him and 
others since testater’s death, or even before the death in the 
absence of testator and testified to by others alive, and in 
respect to which testator could not confront him or explain, 
is admissible. These rules, we think, can be easily applied 
and will guide on the next trial. It should be remarked, 
however, that this is a peculiar case. The administrator 
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holds himself the note, he paid himself the amount of it, 
he possessed himself of the papers of the testator, he rep- 
resented both sides after testator’s death, and the statute in 
respect to the exclusion of the evidence of the living 
against the dead in such a case should not be fritted away 
but rigidly enforced. 

5. The wife was incompetent te tell about the note and 
its confidential deposit with her by her husband-—she hav- 
ing the exclusive access to the drawer and nobody else— 
she keeping the note with his other papers sacred from all 
eyes but his and hers. Any confidential communication 
from husband to wife may not be divulged in any court, 
for the reason that the fact communicated was disclosed in 
the privacy of the marital relation and the peace of the 
household might be disturbed if it were divulged. Upon 
precisely the same principle, any knowledge acquired by 
the wife on account of the trust confided to her by her 
husband of any fact whatever should be excluded ; whether 
the husband told it to her out of his mouth or showed it to 
her in a letter, or pointed it out with his hand, or locked it 
up and gave to her alone access to it by entrusting her with 
the key. If competent to swear for him, she is competent 
to swear against him; and suppose that in this case she had 
been introduced by the complainants to show that she kept 
her husband’s papers in that drawer, and that this note 
never was seen among them until the death of the testator, 
and she had so sworn, what a disturbance would have been 
produced between man and wife! and what would have 
been left of peace m that home! The rule mast work 
both ways; she must not be allowed to testify about facts 
ascertained by reason of such contidential intercourse at all. 

6. The court should have stated to the jury not only 
that two portions of the answer, naming them, were re- 
spousive, and whatever else was responsive they should 
treat as evidence to be overeome by two witnesses, or by 
one and circumstances, but he should have told them what 
else was responsive, and then he should have added, we 
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think, that all the rest was not responsive and not to be 
considered by them as evidence, unless ull of it was respon- 
sive, which is hardly ever the case. And so it has been 
held. 

Inasmuch as we grant a new trial, we make no comment 
upon the evidence, except to remark that it is not so over- 
whelming as to necessitate this verdict despite errors of 
law, but conflicting to an extent that demands that it should 
be tried again, and that the facts be sifted so as, if possible, 
to reach the truth and do justice to all. 

Jadgment reversed. 


Power tu vs. Perry. 


. First original process being directed to the sheriff of the county 
where suit is brought, and the second original to the sheriff of that 
county and of the county wherein the defendant to be served with 
it resides, the direction is sufficient, and service in each instance 
made by the proper sheriff or his deputy is legal. 

. Judgment recovered during the late war against three, one of whom 

was absent in the military service, was not vacated as to the other 
two by being set aside as to the soldier on a subsequent proceeding 
by him under special legislation applicable to the state and Confed- 
erate military. Though called an appeal, the subsequent proceed- 
ing was in the nature of a new trial or an affidavit of illegality as 
to the soldier alone; and neither a new judgment or execution was 
necessary as to the other defendants. 
Execution within seven years after judgment, the sheriff's receipt 
to the plaintiff for costs, entered on the execution within seven 
years after it issued, a sheriff's return of nulla bona within the next 
seven years, and alevy within the next seven, will prevent dormancy 
of the judgment. 

. Omission of the execution to describe the defendants as makers and 
indorser, respectively, is amendable, and need not work reversal in 
the supreme court unless attention was called to it at the trial of the 
claim. 

A judgment entered up and signed by counsel on the verdict of a 
jury need not be spread upon the minutes. 


Process. Appeal. Judgments. Practice in the Supreme 
Court. Practice in the Superior Court. Before Judge 
Hoop. Terrell Superior Court. May Term, 1879. 
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On August 14, 1877, the execution mentioned in the 
opinion was levied by the sheriff of Terrell county upon 
certain lands as the property of James W. Powell. Toa 
part of this land a claim was interposed by Thomas W. 
Powell. When the issue thus formed came on for trial, it 
was agreed that the court should determine the ease under 
the law, and that a verdict should be taken in accordance with 
his decision. The facts safficiently appear in the opinion. 
The court held that the lien of the judgment and execution 
was valid and subsisting, and that the property claimed was 
subject thereto. To this judgment claimant excepted upon 
the following grounds: 

1. Because the court held that the lien of the judgment 
and execution was valid and subsisting, and that the prop- 
erty levied on was subject thereto. 

2. Because the court erred in refusing to dismiss the levy 
upon motion of claimant, based on the following reasons : 

(1). Because it appeared from the records and papers in 
evidence that the process to the second original for Terrell 
county did not follow the original. 

(2). Because the certified transcript from the records of 
Calhoun county showed that no judgment had ever been 
entered upon the minutes of said court in said case. 

(3). Because said transcript further showed that an ap- 
peal had been entered by Hodnett, one defendant, and no 
second verdict or judgment was had against the other de- 
fendants, Powell and White. 

(4). Because the execution was issued before the time 
allowed by the law then in force had expired, and before 
Hodnett returned from the war. 

(5). Because the judgment was illegal and void, and the 
execution dormant. 

(6). Because there was no legal service on Powell. 

Error was assigned upon each of the above grounds of 
exception. 


Guerry & Parks; S. D. Irvin, for plaintiff in error, 
cited, besides the Code, 16 Ga., 194; 5 Zb., 335; 88 Zb., 
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~ 103; 21 Zb., 359; Cobb’s Dig., 494,471; 6 Tenn. R., 525 ; 
3 Bac. Abr., 718. 





C. B. Wooren; L. C. Hoyt, for defendant, cited the act 
of 1861, and 62 Ga., 103. 


Buieckky, Justice. 


1. Upon a promissory note made by Robert White and 
William H. Hodnett, and indorsed by James W. Powell, 
suit was brought by John B. Perry, in Angust, 1863, to 
Calhoun superior court; the declaration describing White 
and Hodnett as makers, the former of Stewart county, the 
latter of Calhoun county, and Powellas indorser, of Terrell 
county. There were a first original and two second origi- 
nals, each with process annexed, and each process having 
in the margin, “Georgia, Calhoun county.” The direction 
of the first original (served on Hodnett) was, “To the 
sheriff of said county ;” the direction of the second original 
which was served on White was, “To the sheriff of said 
county and of Stewart county ;” and the direction of the 
second original which was served on Powell was, “ To the 
sheriff of said county and of Terrell county.” The direc- 
tion of each was sufficient and the service was valid. Each 
defendant was served by the sheriff or the deputy sheriff 
of his own county. The direction of the first original was 
not in the precise terms of the Code; it should have been 
to the sheriff or his deputy. Code, §3334. But the gene- 
ral rule is that whatever the sheriff has authority to do 
may be done by and through his deputy (62 @a., 20:7); as a 
consequence of this rule, a direction to the sheriff for the 
purpose of service is virtually a direction to his deputy 
also. What direction a second original process shall have 
is not expressly laid down. The sense and reason of the 
thing is that it should be to the sheriff or deputy of the 
county in which the defendant who is to be served by 
means of the second original resides. Here there was 
enough in the direction to give the proper officer authority 
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to serve, and the service, in each instance, was by the proper 
officer. 

2. At March term, 1864, a verdict was rendered for the 
plaintiff, and judgment thereon was signed against White 
and Hounett as makers, and Powell as indorser. Execution 
upon this judgment was issued on the first of April, 1864, 
against the three defendants, generally, without distinguish- 
ing them as makers and indorser. In 1866, the defendant, 
Hodnett, under special legislation applicable to state and 
Confederate soldiers, applied for and obtained an appeal 
(so called) upon the ground that he had a meritorious de- 
fense, and was absent in the military service when the ver- 
dict and judgment were rendered. A trial took place as to 
his liability and he was discharged. (See 38 Ga., 103). No 
order was had vacating the original judgment as against 
White and Powell. We think that said judgment was not 
vacated as to them by Hodnett’s so called appeal, the same 
being in the nature of a new trial, or illegality, as to him 
alone, and not of an appeal proper. Acts of 1861, p. 61; 
Convention of 1865, journal, 140. We think, also, that 
after Hodnett’s discharge, it was not necessary to enter up 
a new judgment or issue a new execution, the record being 
complete without such formality. Nodoubt that an appeal 
proper, when entered by one defendant alone, grasps the 
whole record, and that the final judgment on the appeal 
trial is the one which is to fix the rights and liabilities of 
all the parties to the suit. Code, $§3619, 3620, 3627. But 
it is plain that nothing is an appeal proper except where 
all the co-parties are on the same footing, and equally free 
to join in the appeal ornot. The special legislation enacted 
during the war and after the war, in behalf of absentee 
soldiers, and by virtue of which a judgment could be re- 
examined on the entire merits of the original case, was not 
intended to fit into the general appeal system, nor was it 
intended to be a ripping up agency beyond what was neces- 
sary to free soldiers themselves from unjust or improper 
judgments rendered against them during their absence in 
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the military service. Those who happened to be co-defend- 
ants with them could protect themselves in the first in- 
stance, and did not come either within the letter or the 
spirit of the peculiar and anomalous legislation. If a judg- 
ment was against several, only one of whom was a soldier, 
and was left standing by the others, it was rightfully against 
them, though it might turn out to be wrongfully against 
him, and the only requisite alteration would be to free him 
from its force and effect. This could be done by excision 
as well as by complete dissection—by simply cutting him 
away from his associates, and leaving them incorporated in 
the judgment and bound by it. Generally, it is true, a 
judgment has been regarded as an entirety, and setting it 
aside as to one co-party has been treated as vacating it as 
to the rest. But there is nothing in the nature of the 
thing which involves such a consequence ; and in modern 
Georgia practice a new trial can be granted as to one joint 
defendant and denied as to others ; so, too, a judgment can 
be as completely moulded at law as can be a decree in equity. 
The operation of moulding may take place in cutting down 
or expunging, no less than by original construction or shap- 
ing. Here, when Hodnett, the soldier, was relieved, the 
record, taken altogether, showed the exact change which 
had been made in the original judgment; and this mani- 
festation could always be applied afterwards both to the 
judgment and the exeeuticn. Read as a whole, the record 
showed just what it would have shown in effect if Hodnett 
had defended successfully in the first instance, and the 
others had not. At a casual view it might appear that, as 
the suit was in Calhoun county, and as Hodnett was the 
only one of the three defendants who was a resident of that 
county, the ultimate failure of the action as to him would 
be fatal to the jurisdiction in that county as to the others. 
But he was one of the makers of the note declared upon, 
and was a joint promissor with White, the other maker. 
This was the jurisdictional fact as to White (Code, $$3347, 
3404), and the fact was in nowise changed by anything that 
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afterwards ensued. The suit was located in the county in 
which Hodnett, one of the makers of the note, resided. 
This residence also gave jurisdiction over Powell, the in- 
dorser; for the indorser can be sued in the county of the 
maker, and in the same action with him. Code, $§2782, 
3353, 3405. Jurisdiction being dependent on the residence of 
one of the three defendants, and on his relation to the other 
two as shown by the note and its indorsement, and the ulti- 
mate failure of the action as to the one not negativing 
either the residence or the relation, such failure does not 
negative the jurisdiction. 

3. Upon the execution was an entry by the sheriff, dated 
March 21st, 1865, receipting the plaintiff for costs; also an 
entry of nulla bona by the sheriff of Calhoun county, 
dated August 21st, 1870; also an entry by the sheriff of 
Terrell county, of a levy upon certain lands (the same now 
claimed), dated March 14th, 1877. It is said the judgment 
is dormant because there was property in Terrell county 
which might have been seized when the return of nulla 
bona was made in Calhoun county, and because neither of 
the defendants resided in the latter county. Dormancy 
does not depend upon extrinsic facts, but upon whether an 
entry within every period of seven years by an officer au- 
thorized to exeeute and return the execution, is wanting. 
Code, §29.4. The execution was directed to all and singu- 
lar the sheriffs of the state, and it issned from the superior 
court of Calhoun county. Most certainly the sheriff of 
that county was authorized to execute and return it. There 
could not be an entry more precisely within the scheme of 
the statute. 

4. We notice that the execution fails to follow the judg- 
ment by describing the defendants as makers and indorser, 
respectively, as the Code, in section 3636, requires. This 
defect, however, is amendable ; and though if the amend- 
ment were actually made, the levy would fall (Code, $3495), 
still a sale would be valid under the execution as it now is. 
Such an infirmity does not render the writ void, and a levy 





SEPTEMBER TERM, 1879. 





Barker vs. Blount, 





is not defeated on account of it, unless the defect is duly 
pointed out and insisted upon before a sale takes places 
We see no evidence in the record that any objection was 
raised at the trial to the execution on acount of this specific 
infirmity, or that the court made any ruling with respect to 
it. For this reason the defect need not, and will not, work 
a reversal of the judgment condemning the property. The 
claimant had a right to waive such a blemish, and did waive 
it unless he brought it to the attention of the court; and 
it does not appear that he directed the court’s attention to it. 

5. The point that the judgment upon which the fi. fa. 
was founded was not entered on the minutes of the court 
admits of this brief and decisive answer: there is no law 
which requires a judgment signed by counsel upon the ver- 
dict of a jury to be put on the minutes. It is not even 
requisite that such judgments be entered up and signed 
during the term, but four days are allowed for the purpose 
after the court has adjourned. Code, §3568. The judgment 


goes upon the general record which the clerk is required to 
keep, and in that way appears as a part of the record of the 
case. It need not, and in some instances could not, appear 
on the minutes, the minutes being closed when the term 
ends. 

Judgment affirmed. 


Barker vs. Biounr. 


1. That the court stated that unless a deed was put in evidence, certain 
parol evidence would be ruled out, and thereupon counsel intro- 
duced the deed, will not cause a new trial, although it might have 
been error had the evidence been actually rejected. 

(a) The court should not, of its own motion, rule out evidence which 
has gone to the jury without objection. 

2. That the court ruled out tax digests is no ground for a new trial, it 
not appearing for what purpose they were offered, nor what is their 
contents. 

8. Though a charge may be irrelevant, it will not necessitate a new 
trial, if it could not hurt the complaining party. 
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4. Where a witness, who was an administrator, testified to some facts 
touching his administration, on cross-examination he might be 
interrogated fully in regard thereto. 

. The verdict is sustained by the evidence. 


Evidence. Practice in the Superior Court. Charge of 
Court. Newtrial. Before Judge Barrierr. Pike Sepe- 
rior Court. April Adjourned Term, 1878. 


A fi. fa in favor of Barker against G. B. M. Blount 
was levied on certain land, part of which was claimed by 
G. H. Blount. 

On the trial, the following evidence was introduced : 

1. G. B. M. Blount testified as follows: I was the 
adininistrator on the estate of Thomas Barker, father of 
plaintiff. Plaintiffsued me as such, I suppose, as I never 
owed him anything on any other account. I owned the 
land in dispute prior to 1869. I then gave it to claimant. 
He paid me nothing for it. [le was my son, and I wanted 
him to have it. I then had 160 acres of land. Gave 80 
acres to two of my sons. All the property I then had left 
was worth, I suppose, about $1,000. I then owed Mr. Free- 
man about $90. I considered that I had fully settled with 
all the seven children, including the plaintiff, except two, 
who had no guardians. Plaintiff then had a guardian, and 
I had paid her as much as I had paid any of the rest, and 
owed the balance as much as I owed him. I did not con- 
sider that [owed him or them anything. But he obtained 
this judgment against me on his claim. I don’t remem- 
ber that [ owed any body else except Mr. Freeman then. 

Cross examined : 

I administered on the Barker estate in 1860. Sold the 
property on credit; collected most of the money in Con- 
federate money. At that time prudent men were taking it 
for their debts. I have kept the money eversince. Have 
it now, except what I paid over to the heirs. I collected 
most of the money from the heirs who bought most of the 
property. I acted in the utmost good faith in the manage- 
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ment of the estate and paid out all the bank bills ard other 
money (except Confederate money) to creditors of the Barker 
estate. The property was sold in 1861 on twelve months’ 
credit, and collected in Confederate money (the only kind of 
currency then in circulation) in the due administration of 
the estate, and was kept entirely distinct and separate from 
my own funds, and all other funds in my hands. I turned 
over and accounted to the heirs of Barker for all the prop- 
erty and assets which came to my hands as administrator, 
except the small amount of Confederate bonds and money 
which I received in due course of administration of the estate, 
and kept separate, and it lapsed on my hands without any 
fanlt or mismanagement on my part. I have the Corfed- 
erate money arid. bonds on hand now, the same that I received 
in due administration of the estate, and other than that I 
have in my hands no property or assets of said estate, 
having fully accounted for, and settled with, the heirs 
and creditors of said estate for all that came to my hands, 
except the Confederate bonds and currency now on hand, 
which was received in due and honest administration of the 
estate. Plaintiff in fi. fa. was a minor on the Ist of June, 
1865, and his mother was then his guardian. 

2. Fi. fa. from Pike superior court, David S. Barker vs. 
G. B. M. Blount for $260.75, principal, $291.78 interest to 
19th of January, 1876, and $52.40 cost, dated January 19th, 
1876, founded on judgment cbtained at October adjourned 
term, 1875, with levy on the land in dispute by the sheriff 
of Pike county, dated January 3let, 1876. 

3. Bond of G. B. M. Blount as administrator de bonis 
non on estate of Thomas Barker, deceased, with John T. 
Hall and Adam Simmons, securities, for the sum uf $25,000, 
dated October 2d, 1860. 

4. Deed of gift from defendant in fi. fa. to claimant to 
the Jand in controversy, dated November 3d, 1869. 

The jury found the property not subject. Plaintiff 
move: fora new trial on the following grounds : 

(1.) Because the court required the plaintiff to introduce 
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the deed under which claimant claimed, or to have part of 
his evidence ruled out—the claimant having produced said 
deed under notice from plaintiff. 

(2.) Because the court rejected the tax returns of defend- 
ant for the years 1869 and 1870. 

(3.) Because the court read to the jury par. 1 and 2, $1952 
of the Code. 

(4.) Because the court admitted Blount to testify about 
the general management of the Barker estate. 

(5.) Because the jury found contrary to the law and the 
evidence. 

The motion was overruled, and plaintiff excepted. 


Atrorp & McDanirt, for plaintiff in error. 
Boynton & Dismuxe, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which, the jury, 
under the charge of the court, found the property not sub- 
ject to the fi. fa. levied thereon. A motion was made for 
a new trial on the several grounds therein set forth, which 
was overruled, and the plaintiff excepted. 

It appears from the evidence in the record, that the plain- 
tiff’s judgment on which the 7. fa. levied on the property 
was issued, bears date the 19th of January, 1876, and that 
the claimant was the son of the defendant in 7. fa., who, 
the 23d day of November, 1869, made a voluntary deed of 
conveyance to his son, the claimant, to the land levied 
on. There was no error in stating to the plaintiff's 
counsel that unless he introduced the deed in evidence it 
would rule out the parol evidence of the maker of it, “that 
the consideration of the deed made by him to claimant was 
love and affection,” said deed having been brought into 
court by the claimant under a notice to produce it, the court 
stating that it understood the deed to be in evidence before 
Blount, the witness, testified—the same not being a decision 
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of theeourt. The evidence was admitted without objection, 
and if the court had ruled it out, whether the plaintiff had 
introduced the deed in evidence or not, it would have been 
error. The plaintiff, however, introduced the deed in evi- 
denee, and the court made no decision ruling out the parol 
evidence. The court’s stating it would rule out the parol 
evidence which had been admitted without objection, did 
not compel the plaintiff to introduce the deed; he could 
have let the court make its decision ruling out the parol 
evidence, and have excepted to it, but before any decision 
was made by the court, the plaintiff introduced the deed in 
evidence himself, and therefore no decision was made upon 
the question. See 48 Ga., 30. 

2. There was no error in ruling out the tax digest of Pike 
county, containing the tax returns of the defendant Blount 
for the years 1869 and 1870, inasmuch as it does not affirm- 
atively appear for what purpose the same was offered, or 
what the returns contained, so as to show the relevancy of 
that evidence. 

3. Whilst it is trae that the Ist and 2d paragraphs of the 
1952nd section of the Code read by the court in its charge to 
the jury, had no direct application to the question involved 
in the trial of the case, still it is not readily perceived how 
the jury could have been mislead by it, the more especially 
as the court read the 3d paragraph of that section, which 
was directly applicable to the question under consideration 
by them. 

4. The evidence of Blount on his cross-examination as 
to the management of Barker’s estate was admissible, on the 
ground that he was the plaintiff’s witness, and on his direct 
examination testified that he was the administrator on that 
estate and also testified in relation to other matters con- 
nected with it. 

5. In our judgment there is sufficient evidence in the 
record to sustain the verdict, and therefore it was not con- 
trary to law, and there was no error in overruling the plain- 
tiff's motion for a new trial. 


Let the judgment of the court below be affirmed. 
27 
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. When a case has been called and tried in its order, a new trial will 
not be granted to the Josing party on the ground that his counsel, 
who was voluntarily absent without leave, believed the case would 
not be reached, or if reached would not be tried until much later in 
the term, his belief not having been warranted by any direct an- 
nouncement by the court or any consent or agreement of the oppo- 
site party or his counsel, and being but an inference apparently 
well-founded on circumstances, but, as the event proved, not well- 
founded in fact. 

Where a claim case is tried in the superior court on appeal from a 
justice’s court, and the plaintiff makes a prima facie case by his 
evidence, and there is no appearance for the claimant, a verdict for 
the plaintiff is not contrary to law. It is not the right of the court, 
much less its duty, on its own motion, to dismiss the claim, 

3. The attachment being levied by a proper officer, any mistake in 
directing it is amendable, and therefore neither the process nor the 
levy is void for the misdirection. 


New trial. Practice in the Superior Court. Claim. 
Attachment. Amendment. Before Judge Htttyer. Ful- 
ton Superivr Court. October Term, 1878. 


Purtell sued out an attachment returnable to the justice 
court of the 1026th district, G. M., against Warren, which 
was levied by a constable on certain personalty, to which a 
claim was interposed by Mrs. Warren. The attachment 
was directed “To all and singular the sheriffs and bailiffs 
of the state.” The property was found subject by the 
justice, and an appeal entered to the superior court. On 
the trial in the latter tribunal, the only evidence introduced 
was that of a special constable who accompanied the levy- 
ing officer He testified that the articles levied on were 
found at Warren’s house and in his possession; that claim- 
ant was told that he and the officer came to make a levy on 
Warren’s property, and she was requested to furnish a 
schedule or inventory for that purpose. In compliance 
with this request, she pointed out the property levied on. 

The jury found the property subject, and claimant moved 
for a new trial on the following grounds: 
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1. Because of the following facts: the case was on the 
black-board for trial (taken from the trial calendar) whilst 
the criminal docket was being called, and the court had 
been occupied with criminal business on the day the verdict 
was rendered, and no notice had been given during the 
morning hour, on the call of the civil docket, that the cases 
on the trial] calendar would be taken up on that day. Thus 
neither counsel for plaintiff in 7. fa. nor tor claimant knew 
that the case would be taken up for trial. It was for this 
reason disposed of in the absence of counsel for claimant. 

2. Because the verdict was contrary to law, evidence, and 
the principles of justice and equity. 

There was another ground in the motion based on a sup- 
posed understanding with counsel for plaintiff in fi. fa., 
that the case should not be tried until the return of certain 
interrogatories recently sued out by the latter. This under- 
standing was positively denied by such counsel. 

The court qualified the facts stated in the motion sub- 
stantially as follows: 

The court gave notice at the morning hour, several days 
before the trial, that cases on the board would be in order 
so soon as criminal business was ended, and had notice of 
the same published. Claimant’s counsel had no leave of 
absence at said morning hour or at the trial. There was 
no motion to take the case off the board pursuant to alleged 
agreement with Mr. Angier (counsel for plaintiff in 7. fa.), 
as to which the affidavits conflict. The case went to the 
board in due course, according to law and the practice of 
the court, and was tried in its order. 

The motion was overruled, and claimant excepted. 


































Joun A. Winey, for plaintiff in error, cited Code, 
881952, 3273; 15 Ga., 267; 18 Z,, 283. 









E. A. Aneter, for defendant, cited 61 Ga., 420; 59 J6., 
774. 
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3LECKLEY, Justice. 


1. The claimant’s counsel no doubt reasoned well. The 
circumstances indicated that the case would not be reached, 
or if reached, that it would not be tried so early in the 
term. But the preserce or absence of parties and counsel 
when their cases are called in their order for trial, cannot 
be left to sound reasoning. Probability cannot be made 
the measure of progress in the dispatch of business. As 
we all know, sometimes there is a drag and sometimes a 
run; and those having business to attend to in court must 
bear in mind that a wide variation from the average rate 
of progress may occur. Indeed, it is always probable that 
something improbable will happen. 

2. For want of a prima facie case, the court may dismiss 
the levy; but when such a ease has been made by the 
plaintiff in 7. fa., he is entitled to a verdict unless it is 
overcome by claimant or the claim is withdrawn. We do 
not think it is the right of the court, much less its duty, to 
dismiss the claint merely because it is unsupported by any 
evidence. 

3. The attachment should have been directed to all and 
singular the constables of this state. Code, §3273. But 
the direction was amendable, /d., $3316; and the levy was 
by a constable, and therefore a proper officer. Neither the 
writ nor the levy was void, the misdirection being curable. 

Judgment affirmed. 


Spence e¢ a/. vs. Dasner, ordinary, for use. 


[WaRNER, Chief Jnstice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


. An administrator may sell for cash or credit, but he should take 
into consideration the interests of the estate, the creditors and heirs. 
Due latitude should be allowed counsel in argument, and unless the 
court abuse its discretion therein, this court will not interfere. 

3. There is no presumption of law that it is to the best interest of an 
estate consisting in part of land, that the estate should be wound up 
and the administration completed in twelve months. 
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4, Whether or not the administrator abused his discretion in extend- 
ing credit, is a ques'ion of fact for the jury. 


Administrators and executors. Practice in the Superior 
Ceurt. Presumptions. Before Judge Wricur. Mitchell 
Superior Court. November Adjourned Term, 1878. 


Dasher, ordinary, for the use of certain children of Mary 
E. Walker, deceased, brought suit on the bond of the ad- 
ministrator, alleging mismanagement of the estate, ete. On 
the trial the main issue was as to certain land which the ad- 
ministrator had sold. It appears that he sold it for one- 
fourth cash, balance due in installments payable in one, 
two, and three years, for which he took notes. This, 
plaintiff contended, was an abuse of discretion by the ad- 
ministrator. 

The jury found for the plaintiff $1623.48. Defendants 
moved for a new trial, on the following, among other 
grounds : 

(1.) Because the court erred in charging the jury “ that 
the administrator had the right to sell for cash or credit; 
but that he must, as te the terms, take into consideration 
the best interests of the estate, the ereditors and the heirs, 
in making his sales.” 

(2.) Because the court erred in this: plaintiff's connsel 
was arguing to the jury in substance as follows: “If you 
find for the defendant in this case, the effect of it will be, 
that although he has the notes for this land in his hands, 
he shall never pay these heirs anything; that it would be 
a bar to their ever recovering anything, and would relieve 
defendant from all liability,’ when defendant’s counsel 
objected, and the court held or said “he would not decide 
that guestion new, that it might be an important one to the 
plaintiff in the future, but that it was irrelevant in the 
case on trial,” and failed toe charge the jury on that point. 

(3.) Because the court charged that the law presumed 
that it was for the best interest of the estate that the ad- 
ministrator should wind it up in twelve months. 
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(4.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled upon plaintiff's writing off 
$54.17 from the verdict. Defendants excepted. 


e 


Scaire & Svence; D. H. Pops, for plaintiffs in error. 
No appearance for defendant. 
J acKsoN, Justice. 


1. This suit was on the administrator’s bond against him 
and his sureties, the jury found for the plaintiff and the 
judge below sustained the finding and refused a new trial, a 
small fraction of the amount of the verdict having been 
written off by his order. We think that a new trial should 
have been granted on the ground that the court erred in 
ruling to the effect that the presumption of law is that it is 
to the best interest of an estate, though consisting in part 
of lanc, that everything should be sold and the admin- 
istration completed within twelve months. We are not 
aware of any such presumption, and the charge must have 
operated to the prejudice of the defendants, and that preju- 
dice or injury was not obviated by writing off a small part 
of the verdict. 

2. Counsel should have ampie latitude in argument, and 
this court will not interfere when it is allowed by the presi- 
ding judge, except in cases of clear abuse of discretion and 
serious damage to the party complaining. 

3.4. An administrator has the discretion to sell for cash or 
eredit, but due regard must be had to the rights of cred- 
itors and the interest of the heirs. So he may extend credit 
at his sales, and whether he abuses his discretion in doing 
so is a question of fact for the jury. 

As the ease will be tried again on the merits, we forbear 
to express an opinion on the facts. The judgment is re- 
versed because of the charge in respect to the presumption 
that the best interest of an estate requires that it be wound 
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up in twelve months. It may be of great interest to it that 
it be not so speedily wound up, and each case will turn on 
its own facts without presumptions of law one way or the 
other. 

Judgment reversed. 








Birp, adininistratrix, vs. Harxis, executor. 





{ Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 










Where there is a rule against the sheriff for money in his hands, and 
the same is made absolute by an order to pay the money to the 
movant, another claimant of the fund, who was made a party to the 
rule, cannot bring the case to this court, without making the sheriff 
a party to the writ of error, or serving him with the bill of excep- 

tions. A receiver is a mere custodian for the court, but the sheriff 

is responsible to all the world. 











Practice-in the Supreme Court. Parties. September 
Term, 1879. 






Reported in the opinion. 






E. C. Bower, for plaintiff in error. 







J. C. Ruruerrorp, for defendant. 


3LECKLEY, Justice. 











Harris, as executor of Harris, petitioned fora rule against 
Williams, the sheriff, requiring the latter to show cause 
why he should not pay over certain money which remained 
in his hands after satisfying the execution under which it 
was raised, and other executions against the executor, the 
money being the proceeds of the testator’s property which 
the sheriff had exposed to sale. A rule nis¢ was granted. 
The sheriff answered, admitting the possession of the amount 
of money which the movant claimed, and alleging as the 
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only reason for not paying it over, that he had been noti- 
fied by Bird, administratrix of Bird, to hold it up for pay- 
ment to said administratrix upon a judgment in her favor 
against the executor, Harris, individually. The said admin- 
istratrix came in, and, upon her petition, was made a party 
to the rule; after which tbe court, adjudicating upon the 
rule nzsz, ordered the sheriff to pay the money to Harris, 
the executor. The administratrix excepted te this order, 
but neither joined with herself the sheriff as a party plain- 
tiff in the writ of error, nor served him with the bill of 
exceptions as a party defendant thereto. The executor, 
Harris, was served, and when the case was called here, his 
counsel moved to dismiss the writ of error. The motion 
must prevail. The sheriff is the party against whom the 
judgment below was rendered. The order requiring him 
to pay over the money was virtually a rule absolute, and 
he is now subject, at the option of the movant, to an execu- 
tion against his property or an attachment against his per- 
son. Code, §3956. The sheriff’s relation to the court and 
to the public is different from that of a receiver, and con- 
sequently the case in 45 Gu., 167, is not in point. A re- 
ceiver is a bare custodian; he holds for the court, and his 
possession is that of the court itself. 11 Ga., 413. The 
sheriff, on the contrary, is a general officer, answerable for 
his conduet to all the world. Whoever pleases to sue or to 
rule him may do so,and he must defend himself as best he 
ean. He requires no leave of court to enable him to liti- 
gate, and cannot screen himself behind the dignity of the 
eourt to hold off suitors against him. He is even more 
exposed fhan non-official persons, for his person, as well as 
his property, may be taken in satisfaction. He has an in- 
terest in the aflirmance or reversal of the rule absolute 
which has been rendered against him,and without his pres- 


ence or service upon him, there can be no review. 
Writ of error dismissed. 
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| Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


A verbal agreement that a creek shall be the line between two adjoin- 
ing proprietors of land, made not with a view to settle any dispute 
in respect to what is the true original line between the two lots, but 
to set up a totally different and independent line, with no occupancy 
of the part in dispute, either by enclosure or clearing, cannot be set 
up so as to affect a subsequent purchaser without notice of such 
agreement, who takes a deed with no’ description but the original 
lines. 


Title. Deeds. Contracts. Before Judge Crawrorp. 
Chattahoochee Superior Court. March Term, 1879. 


Reported in the opinion. 
Branprorp & Garrard; J. F. Pov, for plaintiff in error. 


Preasopy & Brannon, for defendants. 


JACKSON, Justice. 


McGlaun sued Miller for some twenty-five acres of land 
which lay north of a certain creek, but was part of lot of 
land number 206, in the 32d district of Chattahoochee 
county. The plaintiff showed written title to 206, and the 
defendant to 211, an adjoining lot lying north of 206. A 
creck cut the two lots diagonally into two parts, leaving 
part of 206 north of the creek and part of 211 south 
of it. The defendant, Miller, offered to show that the 
owner of the two lots in 1853, being in possession of both, 
sold the north half of 206 to his brother, through whom the 
plaintiff derived title, and that it was then agreed between 
the brothers that the creek should be the line; it was 
earried into execution and remained so for four years while 
the brothers held the two places: and when the north half 
of 206 was sold by the brother so holding it to one Webb, 
through whom also the plaintiff held title, it was agreed 
that the creek should be the line. There was nothing in 


© 
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either or any deed going to show such line, and the land in 
dispute was never enclosed or cleared, being swamp, until 
defendant cleared it in 1877. The deeds called for the di- 
viding line of the two lots without more. 

The court ruled the parol proof inadmissable, and the de- 
fendant excepted. 

If there had been any dispute on the point where the 
true dividing line of the two lots ran, and by agreement of 
the coterminous owners thereof a line had been fixed on 
as such true line, whether the creek or any other, it can- 
not be doubted that the parties could do so by verbal 
agreement, and such agreed line would bind subsequent 
holders under either, and that proof thereof could be made 
in parol; but where there is no dispute, and never was any 
in respect to the true line between the lots, and the deeds 
called for that line, and the plaintiff's written title covered 
soil up to that line, and defendant’s written title covered the 
soil only up to the same line, not a line agreed upon by 
any body or in dispute as to location between any parties, 
but the original line between the lots, then we think that 
to convey land above or below such true original line so as 
to bind purchasers without any notice, or any enclosure or 
cultivation thereof, would require written conveyance under 
the statute of frauds, and tte proof of the verbal agreement 
by parol was properly excluded. The plaintiff owned and 
held lot 206 up to its boundary, and to divest his title 
thereto a grant must be shown in writing by some of his 
grantors, and a verbal agreement, not as to where the line 
of his deed truly ran, or in compromise or settlement of a dis- 
pute about that line, but to make a new and totally different 
line than that described in his deed, cannot be enforced 
against him. The casein 17 Ga., 141, does not militate 
against the above ruling, but rather confirms what is here 
decided. 

See also 1 Greenleaf, 145; 7 Ga., 228; 24 Pick., 71, cited 
by counsel for defendant in error, and 11 Mass., 296; 19 
Wis., 210, cited by plaintiff. 

Judgment aflirmed. 
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Jorpan et al. vs. Ketty & Brorners. 





1. A decree at chambers cismissing a bill on demurrer cannot be 
reversed by a ‘‘fast” writ of error. 

2. When there are two defendants to a bill, and an injunction and 
receiver ad interim are prayed for against both, and at the hearing 
of the application no injunction is granted or receiver appointed» 
and the complainant assigns for error, among other things, that the 
judge erred in not appointing a receiver as prayed for, both defend- 
ants are necessary parties to the writ of error, and if one of them be 
served with the bill of exceptions, and the other not, the writ will 

be dismissed. 

















Injunction. Parties. Practice in the Supreme Court. 
September Term, 1880. 









Jordan and others filed their bill against Frances C. Jor- 
dan and Kelly & Brothers, making, in brief, this case: 
Complainants were remaindermen in certain land, of 
which the defendant, Frances C. Jordan, was the life-tenant. 
In 1875 she conveyed the most valuable portion of this 
land to Kelly & Brothers, its chief value being derived 
from the timber thereon. The life-tenant has committed 
waste, allowed the property to go to decay, by which she 
has forfeited her estate. Kelly & Brothers are committing 
waste, have already felled a large portion of the timber, 
and are preparing to cut what remains. They pray that 
defendants be enjoined from any further waste, that an 
accounting be had for that already committed, that a for- 
feiture of the life-estate be decreed, and that a receiver be 
appointed to preserve the property during the litigation. 
Service was acknowled by all of the defendants to the 
bill. Upon the hearing of the application for injunction, 
which was at chambers, on the 5th of December, 1879, 
Kelly & Brothers demurred on the following grounds: 
1. Because there is no equity in the bill. 
2. Because it is multifarious, introducing matters in 
which these defendants have no interest, and also a party 
who has, and can have, no interest in the litigation affecting 
the rights of the parties filing this demurrer. 
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Frances C. Jordan made no defense. 

The chancellor sustained the demurrer, dismissing the 
bill as to Kelly & Brothers. To this judgment complainants 
excepted, and assigned error as follows: 

1. In sustaining said demurrer and dismissing the bill as 
to Kelly & Brothers. 

2. In not granting an injanction against Kelly & Broth- 
ers, and in not appointing a receiver as prayed for. 

Kelly & Brothers acknowledged service of the bill. No 
service was perfected on Frances C. Jordan. 

The case was carried ip under the expeditious law rela- 
ting to injunctions. 

When the case was called in this court, counsel for Kelly 
& Brothers moved that the writ of error be dismissed because 
the ruling on the demurrer could not be reviewed under this 
writ of error, and the refusal of the injunction and to appoint 
a receiver, could net be passed on because of the failure to 
make Frances C. Jordan a party to the bill of exceptions. 

The motion was sustained. 


Bartierr & Anperson; ©. B. Barrvert, for plaintiffs in 
error. 


Boturne Wuairrretp, by Jackson & Lumpxty, for defend- 
ants, cited, on motion to dismiss, Code, $4259; 57 Ga., 197; 
12 Jb., 270; 7 7b., 510; 10 74,1; 2 7b., 408, and distin- 
guished 16 /d., 47. 


Bieokiry, Justice. 


1. The decision complained of was not made before the 
return day of the present term, so as to come here by an 
ordinary writ of error, but was made during the term, and 
comes up by what may be called a “fast” writ, under sec- 
tions 3213 and 3216 of the Code. The decree dismissing 
the bili on demurrer is, therefore, not before us asa direct 
matter for review. 44 Ga., 634; 583 Z0b., 184. If it were, 
the parties here would be sufficient as to it, for that decree 
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was rendered on the separate demurrer of Kelly & Brothers, 
and they alone were parties to it on the defensive side of 
the case. McGaughey vs. Latham, last term. A writ of 
error like the present can bring hither only the extraordinary 
elements of the case, to-wit: the matters of injunction and 
receiver. If these are here properly, and if it should be found 
that the judge erred as to them, it might follow (and I 
think it would) that the correction of that error would, by 
way of incident, work a substantial reversal of the judg- 
ment on demurrer, and zpso facto reinstate the bill. It 
seems to me obvious that where a complainant is entitled to 
an injunction or to a receiver, and the same is denied erron- 
eously, he cannot be deprived of the benefit of his “fast” 
writ of error by reason of the addition of one error to 
another ; that is, by reason of adding the error of dismissing 
the bill to that of denying the injunction or receiver. 

2. But we think the present case is not here properly as 
to the extraordinary elements, and that the motion made by 
the defendants in error to dismiss the writ must prevVail. 
The defect is that Frances C. Jordan, one of the defendants 
to the bill of complaint, has not been served with the bill of 
exceptions, and is therefore, under section 4259 of the Code, 
nota party to the writ of error. Section 3213 distinetly 
requires service upon the “opposite party” within fifteen 
days from the signing of the bill of exceptions. The bill of 
complaint prayed for an injunction and receiver as to all the 
property and as to all of the defendants. The prayer was 
wholly denied ; and one of the assignments of error is that the 
judge erred in not appointing a receiver as prayed for. It 
is manifest that Mrs. Jordan is interested in the case as it 
stands in this court, and there can be no doubt that she is 
one of the “opposite party,” and ought to have been served, 
and thus made a party here. 

Let the writ of error be dismissed. 
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Cotgurrt, governor, vs. Brown. 


1. After the assignee of a bankrupt has set apart certain property to 
him as a homestead, and the custody of the property has passed out 
of the bankrupt court, the wife of such bankrupt can take a valid 
homestead in the property. 

2. Debts due the state are not good againt a homestead, unless for 
taxes. 


Bankruptcy. Homestead. Before Judge Porrte. Hart 
Superior Court. March Term, 1879. 


Reported in the decision. 
Szaporn Reese, solicitor-general, for plaintiff in error. 


A. G. McCurry; W. G. Jounson, by brief, for defend- 


ant. 
Warner, Chief Justice. 


This was a claim case, and by consent was submitted to 
the decision of the court upon the following agreed state- 
ment of facts: “That the property levied on was regularly 
set apart as a homestead by the ordinary of said county, on 
the application of claimant, for the benefit of herself and 
minor children ; said petition was filed in the ordinary’s office 
on the 9th day of January, 1379, and said homestead ap- 
proved by said ordinary on the 6th of February following ; 
that the claimant is the wife of L. C. Brown, out of whose 
estate the homestead was taken; that the entire estate of 
said L. C. Brown, at the time of the application for said 
homestead, and the approval of the same, did not exceed 
the sum of two thousand dollars’ worth of realty, and one 
thousand dollars’ worth of personalty ; that the judgment 
in said case was obtained against the said L. C. Brown on 
the 20th of September, 1877, on the forfeiture of a bond 
in which L.C Brown was bound as security for J. T. 
Gaulding, for his appearance to answer a criminal charge, 
said bond having been entered into on the 27th day of 
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October, 1876; that the levy in said case was made 
October 18th, 1878, upon the property set apart as a 
homestead as aforesaid, and before the said property 
was so set apart; that L. C. Brown filed his petition in 
bankruptcy on the 20th day of December, 1877, and ob- 
tained a discharge in bankruptcy on the 29th day of August, 
1878; that neither the ff. fa. leviel was proven in bank- 
ruptcy. nor the judgment upon which it was issued; that 
the entire estate of L. C. Brown was set apart to him by 
his assignee in bankruptcy, and that the same property so 
set apart in bankruptcy has been set apart as a homestead 
as aforesaid, the property levied upon being a part of the 
said homestead legally set apart under and by virtue of the 
constitution of 1568, and the statutory laws of the state of 
Georgia in pursuance thereof.” | 

The court decided in favor of the claimant, finding the 
property not subject ; whereupon the plaintiff excepted. 

1. There was no error in the ruling of the court in view 
of the facts disclosed in the record. In Smith vs. Roberts, 
61 Ga., 223, the property was in the court of bankruptey 
for administration when the wife made her application for 
the homestead, and so far as it appeared from the record 
in that case, the control of the property was stiJl in the 
assignee at the time the homestead was set apart thereon 
by the ordinary. In this case, the homestead was set apart 
on the property after the control of it had passed out of 
the assignee to the husband of the applicant. In the one 
case the husband may have had no title in him to the prop- 
erty when the homestead was set apart under the constitu- 
tion and laws of this state; whereas in the case now before 
us, the husband certainly did have title to the property 
when the homestead was so set apart, and that constitutes 
the difference between that case and this case. 

2. As to the suggestion that the homestead laws are not 
operative as against debts due the state, the reply is, that 
the only exception made in the constitution is “for taxes,” 
and the state is not here claiming taxes due her. 

Let the judgment of the court below be affirmed. 
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Dantet vs. Mercer, executor. 


At the time 0’ lending a sum of money, the lender took the note of 
the person for whose use the money was borrowed, including in the 
principal of the note interesi at a conventional rate which was usu- 
rious. A third person present applied for the loan and procured it 
to be made, and it was made in consequence of his parol promise to 
see the whole amount paid, he declining to sign the note. The 
lender relied upon this promise, and after the note matured, he 
brought suit against the promissor upon an account for a sum as 
principal equal to the whole face of the note, including the conven- 
tional interest : 

Held, 1. That the maker of the note was the primary debtor, and that 
the promise of the other was collateral. 


. Held, 2, That parting with the money pursuant to the contract of lend- 


ing was not itself the performance or part performance contemplated 
by the Code as sufficient to render the promise obligatory without 
writing. 


Statute of frauds. Contracts. Before Judge Hatt. 
Newton Superior Court. September Term, 1878. 


Whilst this case was pending in this court the defendant 
in error died, and his executor was made a party in his 
stead. The facts will be found in the opinion. 


E. F. Epwarps; J. J. Froyp, for plaintiff in error. 


E Womack, for defendant. 


B.LeckKLey, Justice. 


Mercer sued Beaton Daniel in a justice’s court, on an 
account, annexing a bill of particulars, as follows: “To 
fifty-seven dollars and fifty cents, besides interest, which 
he, the said Beaton Daniel procured from the said Mercer 
about the Ist January, 1876, to become due on the 25th 
day of December thereafter, and for which he became 
liable at the time, $57.50.” The defendant pleaded that 
“he did not undertake and promise as he the said plaintiff 
hath alleged.” The justice of the peace gave judgment in 
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favor of the plaintiff for $57.50, with interest from the 
25th of December, 1876, and the defendant entered an 
appeal to the superior court. On the trial in the superior 
court, the jury found for the plaintiff fifty-seven dollars 
and fifty cents principal, and seven dollars interest. The 
defendant moved for a new trial, because the verdict was 
contrary to law and evidence, and because the court erred 
in charging the jury, that if they believed from the evidence, 
that although the money sued for in this action was loaned 
to Stephen Daniel and his note taken for the same, yet if 
they believed from the evidence that the loan was upon the 
credit of a promise by the defendant, Beaton Daniel, the 
statute of frauds did not relieve the defendant. In verify- 
ing the grounds of the motion, the presiding judge modi- 
tied this statement of the charge, saying that the charge as 
given was as follows: “If Beaton Daniel procured the 
loan by Levi Mercer to Stephen Daniel, by promising to 
become responsible for it, then he would be treated as an 
origina) undertaker, although he signed no note’ for the 
amount.” The court having denied the motion for a new 
trial, that denial is the error complained of. 

The plaintiff below was sworn as a witness in his own 
behalf. His evidence was substantially as follows: “ Ste- 
phen and Beaton Daniel came to my house sometime in 
1876, in the spring I think, and Beaton Daniel said he 
wanted to borrow money for his brother Stephen, and that 
they were willing to pay twenty per cent. for the use of it, 
but that he, Beaton, would not sign the note with Stephen, 
but would see the money paid. I replied that I did not 
ask twenty per cent., but with his promise to see the money 
paid, I would let them have it at fifteen per cent. per 
annum, and Julia Mercer wrote a note for fifty dollars with 
the interest at fifteen per cent. in the face, which suin, 
fifty-seven and ahalf dollars, was the amount for which 
the note was given. Beaton Daniel borrowed the money 
for Stephen Daniel, and Beaton Daniel became responsible 
to me. The note has not been paid. At night, on the 10th 
28 
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of January, 1879, both of them were at my house, and 
Beaton Daniel asked me where the note was. I told him 
I had lost it. He said I must find it. I told him I could 
not, but would give him a showing against it if he would 
pay it. He refused. I tien asked him if he did not get 
the money, and if so, whether he had paid it. He said he 
did borrow fifty-seven dollars and a half and had not paid 
it. His brother made the same admission. The money 
was borrowed, I think, to enable Stephen to make a crop. 
It was understood that the money was gotten for him. I 
did not say, on the first trial, that I wanted Beaton Daniel 
to sign the note; I relied on his verbal indorsement of the 
note.” There was other evidence, but none going directly 
to the terms and circumstances of the contract, that was 
more favorable to the plaintiff than his own. We propose 
to determine the case as the plaintiff himself made it by 
his own testimony. 

1. The question is, whether the promise of Beaton Dan- 
iel, the defendant below, was original or collateral. In the 
argument, no point was made as to the sufficiency of the 
plea to raise that question. We, therefore, make no ruling 
upon any point of pleading, but go directly to the sub- 
stance of the contract as disclosed by the evidence which 
we have quoted above. Three possibilities are exhaustive 
of the evidence in any and every view that can be taken of 
it. The first is, that the debt was joint; the second is, that 
it was the several debt of Beaton Daniel, the defendant; 
the third is, that it was the several debt of Stephen Daniel, 
the person for whose use the money was borrowed, and 
whose note was taken for it, together with the interest for 
one year, at the agreed rate per cent., which rate was usu- 
rious. Acts of 1875, p.105. Was the debt joint? The 
creditor did not so treat it, for he left it to stand on account 
as to one of the promissors, and on a note by the other. 
Was it the debt of Beaton Daniel, the defendant? Nomi- 
nally Beaton Daniel borrowed the money, and, without 
more, that would have made the debt his; but he and his 








SEPTZMBER TERM, 1879. 445 





Danie] vs. Mereer, executor. 





brother Stephen were both present, and the money was 
lent for the latter’s use, and the latter gave his note for it. 
The consideration for the note moved to Stephen, and it 
does not appear that Beaton was interested in that consid- 
eration. If, therefore, they had both signed the note, Ste- 
phen would not have been surety for Beaton, but Beaton 
would have been surety for Stephen. Code, §2148 e¢ seq. 
If the creditor lent the money to Beaton, and Beaton lent 
it to Stephen, then should the note of Stephen have been 
payable to Beaton, but it was payable directly to the ered- 
itor. If the creditor gave no part of the credit to Stephen, 
why did he take Stephen’s note? The form of words used 
by the parties in the transaction is not to control. How 
was it in substance when coneluded? 58 @a., 56 (2, 3). 
What was said is of less consequence than what was done. 
It is certain that the note of Stephen was in fact taken, 
not only for the fifty dollars loaned, but for the interest at 
fifteen per cent. per annum, which was three per cent. 
more than lawful conventional interest. It is equally cer- 
tain that this suit was brought against Beaton for the exact 
amount of the note, and not for the principal of the loan. 
As we understand the testimony of the plaintiff, he relied 
on Beaton Daniel’s “ verbal indorsement of the note,” and 
he has sued accordingly. He has not sued for a loan of 
fifty dollars, principal, but for fifty-seven dollars and fifty 
cents, which is the amount of the note. There is no sug- 
gestion anywhere in the evidence that he lent more than 
fifty dollars. As matter of account between the plaintiff 
and Beaton Daniel, the debt would be but fifty dollars prin- 
cipal, but the suit is for the agreed principal of the note 
which was given by Stephen Dauiel. It is, therefore, clear 
that the suit is for the amount of the note, and not for the 
amount of the actual loan. 

Was the debt sued for the debt of Stephen Daniel ? 
What has been said above is pertinent to this question. 
Stephen received the consideration, and Beaton was to see 
the debt paid. Whowas to’pay it? The person who gave 
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the note, and Beatun was to see it patd—that is, he was 
surety or guarantor for its payment. Were Stephen sned 
on the note what possible defense could he make except on 
the ground of usury? A recovery against him would be 
inevitable. And were he to pay off the note or a judgment 
founded upon it, such payment would give him no cause 
of action against Beaton. Why? For the conclusive reason 
that the payment would be the discharge of his own debt. 

The suggestion that under the Code, $1951, a collateral 
promise is obligatory without writing, where there has 
been performance or part performance on one side, and 
that parting with the money in making the loan was such 
performance or part performance, is answered by the case 
of McGaughey vs. Latham, last term. 

To see how the main question stands on authority, con- 
sult Throop on Verbal Agreements, and DeColyer on 
Guaranty. 

Judgment reversed. 


Besser vs. Munrorp, administrator. 


[|Warner, Chief Justice, being engaged as presiding officer of the senate in an 
impeachment trial, did not sit in this case.] 


1. Illegality to the final process of the state court, is not such a suit as 
can be removed to the courts of the United States, 


Illegality. United States Courts. Before Judge Lesrer. 
Lumpkin Superior Court. April Term, 1879. 


Reported in the opinion. 


Prick & Baker; Marter & Perry, for plaintiff in 
error. 


M. G. Boyp, for defendant. 
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J ACKSON, Justice. 


This was an effort to remove a cause to the United States 
court from the superior court of the county of Lumpkin. 
Final judgment had been obtained in that court, the state 
court, and its process was proceeding to collect the amount 
of the judgment rendered, when it was met by an affidavit 
of illegality. And the case arising on this affidavit to stay 
the fina! process of the state court is that which the defend- 
ant in execution seeks to remove to the federal court. 

This is hardly an open question with us, and we hold 
that such a case cannot be removed. In 59 Ga., 512, it is 
substantially decided. See also 16 Wallace, 190 and Wil- 
ber vs. Humphreys, U. S. C. ©. R., Mo., July number Re- 
porter, p. 68. 
Judgment affirmed. 


Bovanp vs. Kuinx. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as acourt 
of impeachment, did not sit in this case.] 


. If a sale to the husband has been agreed upon, and he cannot give 
security, and therefore his wife. becomes the purchaser, either 
directly or through him as her agent, and gives the required security 
in person, it is the same as if no sale to him hid been contemplated. 
The debt is hers, not his, and the act of conveying her property as 
security binds her. 
Where the internal probabilities of the case, together with impor- 
tant documentary evidence, bear against the verdict, and the parol 
evidence is conflicting, and the presiding judge has granted a new 
trial, the supreme court will forbear to interfere. 
3. Discretion in the matter of granting or refusing new trials is no 
novelty, but adoctrine which received early recognition in this 
court. It is, however, amenable to control. 


i) 





Husband and wife. Debtor and creditor. Sales. New 
trial. Before Judge Crawrorp. Muscogee Superior Court. 
May Term, 1879. 
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Grace Boland filed her bill against Charles A. Klink, in 
which she alleges that on the 28th day of September, 1874, 
she being a married woman, the wife of A.J. Boland, owned 
as her separate estate a certain house and lot in the city of 
Columbus, to-wit: the south half of city lot number three 
hundred and thirteen, said property being of the value of 
three thousand dollars; that on the 28th of September, 
1874, her husband having purchased from defendant astock 
of liquors, cigars, ete., then contained in the Sans Sonci 
saloon, in the city of Columbus, for the sum of twelve 
hundred doilars, he was unable to pay the money, and de- 
fendant demanded security, which he was unable to give, 
but that she, yielding to his persuasions, consented to be- 
come his security, and did convey her house and lot to de- 
fendant for the purpose of securing said debt of her hus- 
band, taking from him at the same time a bond conditioned 
to reconvey to her upon the payment (at any time within 
two years from the date of the bond) of the twelve hundred 
dollars, with interest thereon at the rate of one per cent. 
per month ; that she never received a dollar for said prop- 
erty ; that defendant at once took possession of it and used 
and enjoyed the rents and profits until the 23d day of 
September, 1575, when, without her knowledge or consent, 
he sold the same to one Ryan, and that on the same day 
Ryan, without her knowledge or consent, sold to one 
Wynne, and that Wynne has ever since been in possession. 
She further alleges that at the May term, 1877, of Muscogee 
superior court, she brought an action of ejec‘ment against 
Wynne for the recovery of said property ; that said cause 
was tried at the November term, 1877; that on the trial 
Wynne claimed and proved that he was a bona fide pur- 
chaser from Ryan without notice of her claim and without 
notice of the fact. that the property was conveyed by her 
for the purpose of securing a debt of her husband, and she 
therefore failed to recover the property. She further al- 
leged that the rents of said house and lot since it was con- 
veyed to defendant, ainounted to two hundred dollars per 
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annum, and that he refused to account to her for the value 
of the house and lot, or for the rents and profits. She 
waived discovery, and prayed that defendant might be held 
as a trustee for her in respect to said property, and that he 
be decreed to account to ner for the value thereof, and for 
the rents and profits, etce., and that she might have general 
relief, 

Defendant answered, alleging that in May, 1874, A. B. 
Klink, brother of defendant, was the owner of the furni- 
ture, stock and fixtures belonging to and comprising the 
bar and restaurant known as the Sans Souci, in Columbus ; 
that said A. B. Klink had before that time rented the prem- 
ises from James Kivlin until the lst day of October, 1876, 
and that defendant was his security for the rent; that said 
A. B. Klink was indebted to defendant in the sum of 
$2,300.82 and in the month of May, 1874, he mortgaged — 
to him the entire stock, ete., of the Sans Souci to secure 
said debt; that in the month of September, 1874, Boland 
(husband of complainant) propesed to purchase the stock, 
fixtures, etc., of the Sans Souci from defendant and to pro- 
cure his wife to mortgage her house and lot as security, but 
defendant, having been advised by counsel that such a 
mortgage would be null and void, refused to trade with 
him, and thereupon complainant herself proposed to be- 
come the purchaser, and that it was then agreed that she 
would purchase the saloon at the price of $1,200; that de- 
fendant procured A. B. Klink te convey all the furn‘ture, 
stock and fixtures of said bar and restaurant te complainant, 
and that defendant, in consideration of said conveyance, 
satisfied his mortgage on said property; that complainant, 
to secure the payment of said $1,200, did execute to de- 
fendant an absolute deed to the premises described in the 
bill, and he made and delivered te her a bend in the sum of 
$2,500.00 to reconvey the property to her at any time within 
twenty-four months upon the payment of the $1,200.00 
with interest at the rate of one per cent. per month. De- 
fendant denied using any rents and profits of the property, 
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and said they were all consumed in the payment of install- 
ments upon a mortgage to a building and loan association> 
which ineumbered the property at the time of the convey- 
ance to him ; that complainant took possession of said Sans 
Souci, and that Andrew J. Boland, as her agent, managed 
and controlled it until the 10th day of April, 1875, when 
she sold it to one A. M. Hunt; that complainant paid de- 
fendant $300.00 in part compliance of the terms of said bond 
for title; that on the 23d of September, 1875, complainant 
surrendered to defendant his bond for title, and directed 
him, upon the payment of the balance of the $1,200.00 by 
James W. Ryan, to convey the said premisesto Ryan ; that 
Ryan did pay the balance of the $1,200.00, and defendant 
eonveyed the house and lot to him ; that Ryan did, on the 23d 
of September, 1875, convey to Wynne, and that Wynne 
has ever since been in possession of the same. Defendant 
' denies that said conveyance was made without the knowl- 
edge or consent ef complainant, but says that it was‘ all 
done with her full knowledge and consent. Admits that 
complainant brought an action of ejectment against Wynne 
for the recovery of the premises, but denies that she failed 
to recover because Wynne claimed and proved that he was 
a bona fide purchaser from Ryan without notice of the fact 
that the property was conveyed by complainant for the 
purpose of securing her husband’s debt, and alleges that 
Wynne claimed and preved that the property was conveyed 
by complainant for the purpose of securing her own debt, 
and not the debt of her husband, that this was the issue 
submitted to the jury, and that the jury found the issue 
against the co:plainant, and defendant pleads the verdict 
and judgment in said case in bar of complainant’s right to 
recover on this bill. 

The evidence introduced by the parties sustained the 
allegations made in their respective pleadings. 

The court charged the jury and submitted to them cer- 
tain issues of fact, viz: 

lst issue: Did Andrew Boland buy the Sans Souci, and 
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did Mrs. Boland make this deed as security for the money, 
or did Mrs. Boland purchase the Sans Souci and make this 
deed to her house for the payment ¢ 

2d issue: If Andrew Boland bought the Sans Souci, and 
the deed was given as security for his debt, then what is 
the value of the house and lot with interest thereon to 
date ? 

3d issue: If Andrew Boland bought the Sans Souci, and 
the deed was given as security for his debt, then did Klink 
receive his bond for title back from-Mrs. Boland with 
directions from her to convey the house and lot to Ryan, 
and did he convey the house and lot according to her direc- 
tions and account to her therefor, or did she afterwards 
ratify such conveyance ¢ 

And the jury having brought in their verdict in favor of 
the complainant upon each of the issues, and having found 
the value of the property with interest, the court entered 
up a decree against defendant for three thousand one hun- 
dred and forty-one dollars, the value of the house and lot, 
with interest as found by the jury. 

Defendant moved for a new trial on substantially the 
following grounds: 

1. Because the court refused to charge the jury as fol- 
lows: “If the jury believe from the evidence that the bill 
of sale to the Sans Souci was made to complainant and not 
to her husband, then she owed defendant the purchase 
money, and the deed given to secure the same would be 
good,” but qualified the said request as follows: ‘‘ Provided 
the facts are what is implied by a bill of sale.” 

2. Because the court erred in submitting the 1st and 3d 
issues to the jury as above set forth. 

3. Because the verdict was contrary to evidence, law, 
justice and equity. 

The motion was sustained, and complainant excepted. 





































JeawForD & McNeitt; Bianprorp & Garrarp; THorn- 
ron & Gnrimus, for plaintiff in error, cited Code, §§2629, . 
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1783, 2329, 3151; Perry on Trusts, 217; 53 Ga., 435; 55 
Ib., 383; 41 Zb., 12, 295. 


Praropy & Brannon, for defendant, cited /Zull vs. Sul- 
livan and Allen vs. Young, ante; 60 Ga., 588; 49 7b., 
139; 62 /b., 86; 55 Jb. 412. 


BLEcKLEy, Justice. 


1. What matters it that there was an effort to sell to the 
husband if he was unable to give the required security, and 
if the wife stepped in and made the purchase, either directly 
or through the husband as her agent, she giving the security 
and obtaining title to the property? It is just the same as 
if no sale to the husband had been contemplated. It is in 
vain to urge that a married woman has no use for a bar- 
room or a drinking saloon. Nobody has use for such an 
establishment, except to make money out of it; and mar- 
ried women, as the law now stands, may invest their money 
or their credit as they please in their own business, and 
their husbands may be their agents to carry on any business 
in which they may think proper to engage. Whoever will 
regard the conduct of married women as it is presented 
through evidence in the courts, will see that they are under 
the influence of their husbands in the selection of business 
in which to invest their capital, and are, moreover, inclined 
to yield the active control of their business affairs to their 
husbands. It is their privilege to do so, and when they 
exercise the privilege they must abide by the consequences. 
Doubtless, in most instances the husband is the safest ad- 
viser to which a wife can resort; and whether so or not, as 
long as the world stands and the marriage relation subsists, 
wives will go to their husbands for counsel, and be guided 
by such as they receive from that source. And, generally, 
when a wife wants an agent to represent her in a businesses 
transaction, she will select her husband. He may be quite 
unfit to promote or protect her interest, but she is apt to 
think otherwise, and to trust him accordingly. When she 
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makes a purchase through him, it is the same as if she 
made it in person ; and when the transaction creates a debt 
for property which is transferred or conveyed to her by the 
creditor, and she gives the required security in person, the 
debt is hers, not her husband’s, and the act of giving secu- 
rity binds her. Hull vs. Sullivan, last term. 

2. In some rare instances sympathetic juries act as if they 
were champions of the fair sex, and felt commissioned to 
protect ladies against their own weakness and folly. This is 
an amiable but mistaken chivalry. In the court-house, the 
standard of justice for both sexes is the same. Like the 
sun, the law shines on all who are in the same place with 
equal warmth and splendor. The most charming and at- 
tractive woman in the universe, loaded down with misfor- 
tune, is not to prevail as a suitor where she is in the wrong, 
be her adversary whom he may. In the present case, the 
internal probabilities, as well as important documentary 
evidence, bear against the verdict. The parol evidence is 
conflicting. The presiding judge granted a new trial. The 
supreme court will forbear to interfere. 

3. The learned counsel who argued for the plaintiff in 
error, not only deprecated the exercise of discretion in 
granting new trials, but attacked discretion as a sort of 
judicial monstrosity, and gave it little or no quarter. He 
insisted that the doctrine of discretion in the matter of 
granting or refusing new trials was of late origin, and was 
not to be found in the early cases decided by this court. 
We think he is mistaken. The doctrine is no novelty here, 
but received recognition in several early cases. See 1 Ga., 
41, 556, 610; 2/76.,173; 3 7b., 310; 4 7b., 487; 6 Zb., 
186; 7 7b., 486; 9 7b., 19; 18 Zb., 387; 14 7b., 597; 16 
Lb., 27. 

Judgment affirmed. 
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Samira et al. vs. SHEPHEARD. 


{Warner, Chief Justice, being engaged as presidirg officer of the senate in an 
impeachmert trial, did not sit in this case.) 


. The waiver of right to homestead on a mortgage of a tract of land 
is a sufficient specification of the property on which it is to operate, 
and is not a general waiver so as to be inoperative under the prin- 
ciple ruled in 59 Ga., 837, so far as the property mortgaged is con- 
cerned. 

. The fact that application had been made, but was still pending, the 
homestead not having heen granted and set apart, will not affect the 
right to waive it, though such application may have been known to 
the mortgagees. No right adverse to the power of the head of the 
family over his own property, is vested in the family until the 
homestead is set apart. 


Waiver. Homestead. Mortgage. Before Judge Craw- 
rorv. Taylor Superior Court. April Term, 1879. 


Smith and wife brought complaint for land against Shep- 


heard. The case was tried on an agreed statement of facts, 
substantially as follows : 

On the 6th day of December, 1875, William Smith, one 
of the plaintiffs, made application for a homestead, alleging 
that he was the head of a family consisting of himself 
and wife, Sarah. It was not acted upon until the 31st 
August, 1877. On that day the court approved the appli- 
cation and the plat as returned by the surveyor setting apart 
a homestead, which included the land for which this suit 
was instituted. Pending said application, to-wit: on the 
13th day of April, 1877, Smith executed to one Holsy and 
one Corson each a note for $100.00, and gave a mortgage 
on the land to secure the payment of the same. On said 
mortgage a waiver of all right of homestead as against the 
notes and mortgage, or so as to debar or hinder the sale of 
any property under any judgment, execution or decree for 
the enforcement and collection thereof, was indorsed. Said 
notes and mortgage were transferred to one Owin Bonfield. 
Bonfield sued the notes to judgment in a justice court, and 
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after the issuing of fi. fas., they were levied on the land in 
controversy. On the first Tuesday in October, 1877, the 
land was sold by the sheriff, and was purchased by one 
Waters, who knew of the application for homestead and 
that the land had been set apart on the 3lst August, 1877, 
several months before the sale. 

The court charged to the effect that the pendency of the 
application for homestead did not take from Smith the 
right to waive the same; that the wife acquired no in- 
terest until the property was set apart. 

The jury found for defendant, and plaintiffs excepted. 












O. M. Cotserr; B. B. Hinton & Son, by C. J. Tuorn- 


ron, for plaintiffs in error. 






W.S. Wat aces, for defendant. 







J ACKSON, Justice. 






1. The case of Simmons vs. Anderson, 56 Ga., 53, covers 
this. While there may be general words in the waiver, yet 
they are specially applied to the property mortgaged and 
the right to take homestead in that is particularly and 
specially waived. Therefore the case in 59 Ga, 837, does 
not affect this case. That is the case of a general waiver 
on a note, particularizing no property whatever; this 
points ont the property in the mortgage. 

2. It is immaterial that the application was made before 
the waiver. The homestead was not allowed and set apart 

é' until the party applying had obligated himself not to take a 
homestead on this property. No right had vested in his 
family, and Ae was bound to stop and not proceed with his 
application by waiving his right thereto. Perhaps the 
more strongly bound, because he had already applied. He 
was less likely to get credit without the waiver. 

Judgment affirmed. 
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Jones vs. The State. i 


Jones vs. Tue Srate or Georeta. 


. An indictment which charged the defendant with the murder of one 
‘‘Hamp Jones” was sufficient. although it may have appeared from 
the evidence for the defendant on the trial that the deceased was 
also known as ‘‘Hamp Culbreath.” 

. Where, in a capital case, the court made a written addition to a 
request of counsel and then delivered both, tke charge was not ob 
jectionable on the ground that the court added to his written charge. 

. A charge not warranted by the evidence should not be given. 

. A charge which intimates the opinion of the court on the facts will 
necessitate a reversal 


Criminal law. Indictment. Charge of Court. Before 
Judge Hoop. Randolph Superior Court. November 
Adjourned Term, 1878. 


To the report contained in the decision it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial : 

(1.) Because the indictment charged the murder of Hamp 
Jones, and did not state that he was also known as Hamp 
Culbreath. 

(2.) Because the court made an addition to his written 
charge. 

(3.) Because the court charged as follows: “I am of the 
opinion that a child of five or six years of age has-not lived 
to that age that could acquire a name by reputation. If 
there is any evidence of baptism by any name; if so, you 
can look to it and all the evidence, and if you are satisfied 
that the deceased, at the time of his death, was known and 
recognized by the name of Hamp Jones, I charge you that 
you are authorized to find that as his proper name.” 


B. S. & W. C. Worritt, for plaintiff in error. 


R. N. Exy, attorney general ; James T. FLEwe.wen, solici- 
tor-general, by A. Hoop, Jr., for the state. 
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Warvyer, Chief Justice. 


The defendant was indicted for the crime of murder, and 
on his trial therefor was found guilty, and recommended 
by the jury to be imprisoned in the penitentiary for life. 
The defendant made a motion for a new trial on the several 
grounds therein set forth, which was overruled, and the 
defendant excepted. There are two counts in the indict- 
ment., one charging the defendant with unlawfully killing 
Hamp Jones, by strangling him with a cord around his 
neck, and the other charges him with the unlawful killing 
of the said Hamp Jones by placing him in the fire-place of 
the dwelling-house of defendant, and burning him to death. 
The deceased was a child about six years old, and was the 
son of defendant’s wife before he married her. The evi- 
dence on the trial was entirely circumstantial 

1. The allegation in the indictment charging the defendant 
with the unlawful killing of Hamp Jones was sufficient, 
and evidence on the part of the state that he was called by 
the name of Hamp Jones at the time of his death would 
sustain that allegation in the absence of any conflicting evi- 
dence as to that not being his right name. 

2. As to the third ground of error alleged, that the court 
made an additional charge to its written charge, the facts 
appear to be that the court gave in charge a written request 
of defendant with an addition thereto, which addition was 
in writing on the written request, and opposite thereto, as 
it appears in the record. There was no error in overruling 
this ground of alleged error contained ina motion fora 
new trial. 

3. 4. There was a conflict in the evidence as to what was the 
real name of the deceased whom the defendant was charged 
with having killed. It was proved on the part of the 
state that after the marriage of deceased’s mother with 
the defendant he was called Hamp Jones. It was proven 
on the part of defendant that the deceased’s real name 
was Hamp Culbreath and not Hamp Jones. Upon this 
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point in the case, the court charged the jury as fol- 
lows: “I am of the opinion that a child of five or 
six years of age has not lived to that age that could 
acquire a name by reputation. If there is any evidence of 
baptism by any name; if so you can look to it, and all the 
evidence, and if you are satisfied that the deceased, at the 
time of his death, was known and recognized by the name 
of Hamp Jones, I charge you that you are authorized to 
find that as his proper name.” This charge of the court 
was error upon two grounds: First, that part of it relating 
to the baptism of deceased by any name, there being no 
evidence that the deceased was ever baptized by any name 
whatever, at anytime. Second, because the court expressed 
its opinion upon the evidence, as prohibited by the 3248th 
section of the Code, and therefore this court has no disere- 
tion, but is compelled to reverse the judgment. 
Let the judgment of the court below be reversed. 


Heapman vs. Ross et al. Ross et al. vs. Rose e al. 


. Where two parties filed separate caveats to the application of a third 
for letters of administration, each claiming the right thereto, and 
the cases were appealed and tried together, it was error to held that 
each was entitled to six strikes, and for that purpose to have a 
jury of thirty impaneled. 

. Where a widow applied for letters of administration on her hus- 
band’s estate, and asked that if she could not be appointed by rea- 
son of disabilities, the letters be issued to another selected by her, it 
was no ground for dismissing an appeal from the judgment of the 
ordinary that the person so named was the security on her appeal 
bond. 

. The circuit court of the United States isa court of which the tourts 
of this state will take judicial notice, and admit as evidence the 
record of its proceedings, when duly authenticated. 

. The city court of Savannah is a court of record, and its minutes are 
admissible in evidence to show an ez parte judgment of naturaliza- 
tion. 

(a). The contents of a lost record may be proved by parol. 
5. An alien woman whose husband became a naturalized citizen of 
the United States, thereby!herself became a citizen, although she may 
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have been living at a distance from her husband for years, and 
may never have come into the United States until after his death. 

3. If the widow of an intestate is disqualified from taking letters of 

_ administration on his estate, she may nevertheless name some per- 
son who is qualified for tuat purpose. 

7. A charge which intimates the opinion of the court on the facts will 


— 
~ 


necessitate a new trial. 
Jackson, Justice, concurred specially. 





Administrators and executors. Jurors. Practice in the 
Superior Court. Appeal. Evidence. Courts. Husband 
and wife. Charge of Court. Before dudge Fremine. 
Chatham Superior Court. February Term, 1879. 





The following, taken in connection with the decision, 
sufficiently reports this case : 

This is a contest for the administration of the estate of 
William Rose. 

1. H. D. Headman claims it for several reasons. First, 
he was a friend. Second, he has an interest to the extent of 
his anticipated commissions as administrator. Third, he has 
been selected by Elizabeth Black and John Nicolson, 
alleged creditors of the estate. Fourth, he isa fit and proper 
person. 

2. William H. Rose eé¢ al. ciaim the right to select 

Jharles H. Olmstead and have him appointed, because they 
are nephews and nieces of the intestate and his next of kin. 

3. Mrs. Mary Rose claims the administration because she 
is the widow of William Rose, and is a citizen of the United 
States, residing in Georgia. 

4. The defendant in error, Mrs. Mary Rose, also claims 
that if she is ineligible to hold office herself, there being no 
children, she is entitled to the estate, and therefore has the 
right to name a disinterested person who shall be appointed. 
Thomas Arkwright was selected by her for that purpose. 

The ordinary awarded the administration to H. D. Head- 
man. William H. Rose e¢ al. and Mrs. Mary Rose each ap- 
pealed to the superior court. Both appeals were tried to- 
gether. On the trial in the superior court the jury found 
2 
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that Mary Rose was entitled to the administration. Both 
Headman and Rose e¢ a/. moved for a new trial; both mo- 
tions were overruled, and movants excepted. Among the 
grounds of error alleged were the following : 

(1.) That the court ruled that each of the three claimants 
should have six strikes, and accordingly hada jury of thirty 
impaneled. 

(2.) That the court refused to dismiss the appeal of Mary 
Rose, the security on her appeal bond being Arkwright, a 
party in interest with her. 

(3.) That the court admitted in evidence a certified copy 
of the judgment of the circuit court for the northern dis- 
trict of Georgia, naturalizing Arkwright. [It appears that 
he was an Englishman by birth, aud this judgment was 
offcred to show that he had been naturalized. The objec- 
tion was that there was no provision of law authorizing, in 
Georgia state courts, the introduction of a certified tran- 
script from the records of a United States court in the same 
state, nor did any law of the United States provide for its 
admission. | 

(4.) That the court admitted the minutes of the city 
court of Savannah to show a judgment naturalizing Wil- 
liam Rose, over objections of Headman. 

(5.) That the court allowed the clerk of the city court to 
testify as follows: There was a petition presented by Rose 
which was in due form; all of my blanks were alike; wit- 
nesses were sworn and Judge Mitven ordered Rose to be 
sworn. Iswear the petition was in my office ; I have looked 
for it but can’t find it. 1 knew the papers were in conform- 
ity to the law and to the satisfaction of the court. It is likely 
I drew the application but I cannot swear to it. White may 
have drawn the papers. I can’t say that I ever read the 
papers. 

(6.) That the court charged as follows: “If Mary Rose 
was the wife of William Rose, by the act of Congress of 
1855, she was a citizen of the United States, and not an 
alien, and all you have heard here about aliens not having 
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inheritable blood don’t apply to her at all, if she was a citi- 
zen of the United States, and I have charged you she was, 
under the act of Congress of 1855. By her marrying with 
William Rese, a naturalized citizen, she became a natural- 
ized citizen” * * * * “ Thedemicile of the husband 
was the demicile of the wife though they were living sepa- 
rate and apart.” 

(7.) That the court charged as follows: “The next ques- 
tion is, is she a resident of Georgia? This is a question of 
law in one aspect and a question of fact in another view. I 
charge you, gentlemen, that the domicile of the husband is 
the domicile of the wife. Nowa goud deal has been said 
here about their living separate and apart, and something 
has been said that in Georgia you might have two domiciles 
fora particular purpose. Divorce is one. I forget the 
other; but in this case I take it that the separation that, 
took place, we don’t know for what cause, or under what 
circumstances or how, or whether it was intended to be per- 
petnal; it was for a long time, but there ought to be 
articles of separation that they intended to live apart.” 


Rurvs E, Lester; Anprew Stoan, for Headman. 
J. R. Saussy ; Rosperr Fatuiaant, for Rose e al. 


W.S. Cuisnovm, for Mary Rose. 


Warner, Chief Justice. 


This case came on to be tried in the court below on an 
appeal from the court of ordinary of Chatham county, 
granting letters of administration on the estate of William 
Rose, deceased. The applicants for letters of administra- 
tion were Henry D. Headman (who had been appointed 
temporary administrator), Charles H. Olmstead and Mary 
Rose. On the trial of the case, the jury, under the charge 
of the court, returned the following verdict: “ We, the 
jury, find that the deceased, William Rose, was a citizen of 
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the United States, that Mary Rose is the widow of the de- 
ceased, and being a citizen of the United States and resident 
of the state of Georgia, is entitled to the administration 
upon the estate in question.” A motion was made for a 
new trial on the varions grounds therein set forth, which 
was overruled, and the other contestants excepted. There 
were two bills of exceptions filed but both cases were ar- 
gued together here. 

It appears from the evidence in the record that William 
Rose, the deceased intestate, was born in England and 
eame to Savanah in 1850 or 1851, where he continued to re- 
side until his death in July, 1878, being generally consid- 
ered anunmarried man. He left an estate consisting of both 
real and personal property of nearly the value of $57,000.00. 
It also appears from the evidence, that the intestate, Wil- 
liam Rose, was married in October, 1849, to Mary Hargrove 
(now Mary Rose, the party to this suit), they both being 
British subjects; that about three months after their mar- 
riage Rose left England and came to the United States, 
never having returned to England since he left there. 
Mary Rose remained in England, and never saw her hus- 
band after 1849, and there was no correspondence between 
them after about six months from the time he left her, 
though she knew where he was. It further appears from 
the evidence, that on the 14th of September, 1878, Messrs. 
Hartridge & Chisholm filed a caveat in the court of ordi- 
nary to Headman’s application for letters, in the name of 
Mary Rose, she then being in New York, just arrived there 
from England, and never having been in Georgia ; that she 
then came to Savannah to reside,and expressed her inten- 
tion to permanently reside there, and made application for 
letters of administration in her own name on the estate of 
her deceased husband, there being no children. 

1. The first error complained of by Headman is, that 
when the case was called for trial and a panel of twenty- 
four jurors was put upon the parties, two of the caveators 
appellants each claimed the right to have six strikes, and the 
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court ruled that each of said caveators was entitled to six 
strikes, and had a jury of thirty jurors impaneled to try 
the cause, without the consent of Headman, and each of 
the caveators was permitted to strike six jurors of said 
panel, to which ruling of the court Headman excepted. 
This ruling of the court was error. There is no law that 
we are aware of to authorize the court to impanel such a 
jury as it did for the trial of the case, but on the contrary 
it was in violation of the plain provisions of the 3932d 
section of the Code, which provides for a panel of twenty- 
four jurors, from which the parties, or their attorneys, may 
strike alternately until there shall be but twelve left, which 
shall constitute the special jury to try the case. The result 
therefore is that there has been no trial of. the case by a 
lawful jury impaneled as the statute requires. 

2. There was no error in the refusal of the court to dis- 
miss the appeal of Mary Rose on the motion of Headman 
on the grounds therein stated. 

3. There was no errer in admitting in evidence the duly 
authenticated copy of the record of the judgment of the 
cirenit court of the United States for the northern district 
of Georgia, naturalizing Thomas Arkwright. The cireuit 
court of the United States is a court of which the courts of 
this state will take judicial notice, and admit as evidence 
the records of its proceedings, when duly authenticated. 

4. The court did not err in admitting in evidence the miu- 
utes of the city court of Savannah (it being a court of 
record) to prove the naturalization of William Rose, 6 
Cranch, 178; 5 New York Rep., 284. This was not 
the record of a suit between parties which is required 
io be recorded in a separate record book as provided 
by our Code, but it was an ex parte proceeding before 
the court, and the record of the minutes and proceed- 
ings of that court was the proper place to look for its 
judgment in that ex parte proceeding before it. The judg- 
ment as found on the record of the minutes of the court of 
the 2nd of March, 1859, recites that “William Rose, an alien 
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and a subject of the Queen of Great Britain and Ireland, 
(and other persons named therein), petitioned the court to 
be admitted citizens of the United States of America, and 
it appearing to the court that they have, in all things, com- 
plied with the requisitions of the naturalization Jaws, they 
were duly admitted citizens of the United States of America, 
after taking and subseribing in open cout the oath of alle- 
giance.” This evidence was admissible, the more especially 
when it had been proved by the clerk of the court then and 
now, that he administered the oath to Rose in open court, 
and that the papers relating to Rose’s application for citi- 
zenship were regular and on file im his office, and that the 
saine cannot now be found after the most diligent search, 
and Russell, the clerk, was a competent witness to prove the 
facts about which he testified, in view of the loss of the 
original papers. 

5. Assuming that William Rose was a citizen of the United 
States at the time of his death, as the jury have found, was 
his widow, in view of the evidence in the record, entitled 
to letters of administration on his estate? If she was of 
sound mind and laboring under no disability, then she was 
so entitled. Code, $2419. 

By the 2492nd seetion of the Code, none but citizens of 
the United States residing in the state of Georgia, are qual- 
ified to be administrators except as provided in section 2403. 
Was Mrs. Rose a citizen of the United States, and was she 
residing in this state at the time of her appointment as 
administratrix on the estate of her deceased husband? By 
the 2nd section of the act of congress of 1855, it is declared 
“that any woman who might lawfully be naturalized under 
the existing laws, married. or who shall be married, to a cit- 
izen of the United States, shall be deemed and taken to be 
a citizen.” When the question was first presented here as 
to whether Mrs. Rose could claim to be a citizen of the 
United States under the provisions of that act of congress 
(having never been in the United States until after the death 
of her husband), we were all inclined to the opinion that 
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she could not, but upon a more careful examination of that 
statute, in the light of the interpretation which has been 
given to it by the supreme court of North Carolina, in Kane 
vs. McCarthy, 63 North Carolina Rep., 299, and by the court 
of appeals of New York, in Burton vs. Burton, 40 New York, 
371, and in Kelly vs. Owen, 7 Wallace Rep., 496, in which the 
supreme court of the United States cite the case of Burton 
vs. Burton approvingly, we hold and decide, that if Mary 
Rose was married to William Rose, the intestate, and he was 
a naturalized citizen of the United States, then she, by the 
terms and provisions of the act of congress of 1855, was 
also a citizen of the United States. In Kelly vs. Owen the 

_ supreme caurt say, “The terms who might lawfully be nat- 
uralized under the existing laws, only limit the application 
of the law to free white women. The previous naturaliza- 
tion act existing at the time, only required that the person 
applying for its benefits should be a free white person and 
not an alien enemy.” 

6. As we are constrained to grant a new trial in this case 
for error in the selection of the jury, and also for error in 
the charge of the court (which will be hereafter noted), we 
will state that it is our judgment, that if Mary Rose is the 
widow of William Rose, deceased, and was residing in Geor- 
gia at the time of the trial, then she was entitled to letters of 
administration on his estate; and further, if she should be 
disqualified for any legal cause from taking the administra- 
tion, then, as such widow, she will be entitled to select some 
proper qnalified person to be appointed administrator on 
the estate of her deceased husband. 

7. The court charged the jury, amongst other things, as 
follows: “The next question is, isshe a resident of Geor- 
gia? This is a question of law in one aspect, and a ques- 
tion of fact in another view. I charge you, gentlemen, 
that the domicile of the husband is the domicile of the wife. 
Nowa good deal has been said here about their living separate 
and apart, and something has been said that in Georgia you 

might have two domiciles fora particular purpose. Divorce 
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is one, I forget the other, but in this case I take it that the 
separation that took place, we don’t know for what cause or 
under what circumstances, or how, or whether it was intended 
to be perpetual; it was for a long time, but there ought to 
be articles of separation that they intended to live apart.” 
This charge of the court, in view of the provisions of the 
3248th section of the Code was error, and this court has no 
discretion under that section, but is bound to reverse the 
judgment whenever the court violates it, by expressing or 
intimating its opinion as to what has or what has not been 
proved. The question in the case was whether Mrs. Rose 
was a resident of Georgia at the time of the trial, and the 
domicile of her husband during his life-time did not make 
her a resident of Georgia. 
Let the judgment of the court below be reversed. 


Jackson, Justice, concurring. 


I think that the act of congress of 1855 did not have the 
effect to naturalize Mrs. Rose, living in England apart 
from her husband, and never having been in this country 
at all until after her husband’s death, and yield my judg- 
ment only to what seems to be the unanimons opinion 
of the supreme court of the United States in the case of 
Kelly vs. Owen, reported in 7th Wallace. 


Trourman vs. Lucas, for use. 


An agreement to pay part of a debt at some indefinite time in discharge 
of the whole, is not performed by paying part of the stipulated 
sum. Granting that by accepting what was paid, the creditor would 
be bound to accept the balance if tendered in a reasonable time, no 
tender was made in the present case, and no good excuse shown for 
the omission, even taking the evidence of the debtor himself. 


Contracts. Consideration. Before Judge Summons. Hous- 
ton Superior Court. May Term, 1879. 


Reported in the opinion. 
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W. C. Winstow; J. H. Branuaw, for plaintiff in error, 
cited Code, §§2880, 2870, 2873; 29 Ga., 315; 138 7d, 400. 


Doncan & Miter; S. Hatt, for defendant, cited Code, 
§89878, 2881; 3 Ga., 216; 59 Ib., 633; 54 Jb., 525; 6 Ib., 
497; 60 Zb., 428. 


BLEcKLEY, Justice. 


The execution was for $500.00 principal, and $424.81 
interest to judgment, February 18th, 1868, It was against 
Troutman as principal, and Everett as security on appeal, 
and was in favor of Lucas, for the use of M. A. Marshall. 
It was levied by the sheriff upon Troutman’s property, on 
March 29th, 1875. Troutman made an affidavit of ille- 
gality on September 9th, 1875, alleging that he had com- 
promised and settled up the fi. fa. with Mrs. M. A. Marshall, 
the owner thereof, for the sum of $300.00, paying her on 
said compromise $120.00, leaving a balance due of $180.00, 
with interest thereon from February 25th, 1871; and that 
a summons of garnishment had been served upon him in 
an attachment suit in favor of W.H. Greer vs. M. A. Mar- 
shall and his wife, Laura Marshall. The affidavit closed 
with a prayer for an equitable decision of the matter, and 
that the amount of the attachment be deducted. 

At the trial of the illegality it appeared that Mrs. Marshall, 
wife of M. A. Marshall, was the real owner of the fi. fa., and 
that her agent, Parsons, in February, 1871, called upon Trout- 
man for a settlement. Troutman’s testimony vf what took 
place then and subsequently was substantially as follows: “ I 
told him I was not able to pay him the whole of the debt, 
and would like to compromise it. He said he had settled 
a similar claim at forty cents in the dollar, and inquired if 
I would make a like settlement. Finding by a calculation 
that it would amount to about $300.00, I told him I would 
give him that in settlement, but could not pay it then. We 
agreed on the compromise, but I paid no money at that 
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time. In two or three weeks afterwards I paid him $100.00, 
and tock his receipt for it in pursuance of the compromise. 
Sometime afterwards Preston, sheriff of Crawford county, 
: not to pay Marshall this debt ; he said he had 
the attorney’s receipt for the note on which the judgment 
was founded. The attorney afterwards told me he had the 
receipt. That stopped me, and I paid no more. Some two 
years afterwards, Dr. Marshall called on me, and said he 
wanted the money—needed it bi.diy—and I paid him fifteen 
dollars. I told him I was in a delicate situation—that 
Preston had notified me not to pay it. I paid him in all 
twenty dollars; this left a balance of $225.00, including 
interest, and when I filed my affidavit of illegality with the 
sheriff (September 28th, 1875), I paid to him that sum, the 
whole of what I owed on the compromise. Marshall and 
wife having separated, she notified me on June 10th, 1875, 
not to pay him any more money. At the time of the com- 
promise I was very much embarrassed ; if all my property 
had been sold then it would not have paid on my debts 
forty cents in the dollar. No time was agreed upon for 
paying the $300.00. I told Parsons how I expected to 
raise the money (by collecting a certain note). It was three 
or four years from the first to the last payment. They 
never notified me that they would not wait. Before I 
received notice from Preston, Parsons called on me for 
more money and got none. The notice from Preston was 
not, I think, as late as two years after the compromise.” 
The receipt given by Parsons, and signed by him as agent 
of Mrs. Marshall, was in evidence, and read as follow; 
**Received, February 25th, 1871, of John F. Troutman, one hun- 
dred dollars, in part payment of a fi. fa. against Troutman in Houston 


superior court, in favor of M. A, Marshall for his wife, as a compro- 
mise of said debt.” 


On the fi. fa. was an entry in these terms: “ Paid on 
this 7. fa. one hundred dollars, December Ist, 1871, to J. 
L. Parsons.” Also, two credits signed by M. A. Marshall, 
one for five dollars, dated the 9th, and one for fifteen dol- 
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lars, dated the 14th of Mareh, 1875. Also, the sheriff's 
receipt for $225.00, dated September 28th, 1875. 

There was evidence on behalf of the plaintiff in fi. fa., 
tending to show that the compromise agreement was in 
contemplation of immediate payment of the whole sum of 
$300.00, and that Parsons, the agent, did not stipulate to 
give time, etc.; but as the case is ruled upon the testimony 
of Troutman himself, the other evidence need not be set 
out. The jury found the issue in favor of Troutman, and 
a motion having been made fora new trial, on several 
grounds, among them that the verdict was against law and 
evidence, the motion was granted. The error assigned is , 
in granting a new trial. 

We have no doubt that a new trial ought to have been 
granted. Section of the Code 2881 is in these words: “ An 
agreement by a creditor to receive less than the amount of 
his debt, cannot be pleaded as an accord and satisfaction, 
unless it be actually executed by the payment of the money, 
or the giving of additional security, or the substitution of 
another debtor, or some other new consideration.” Here 
there was not payment, but part payment; there was no 
additional security, no substitution of another debtor, and 
no new consideration of any kind. Grant that by aeccept- 
ing what was paid the creditor was bound to accept the 
balance if tendered in a reasonable time, no tender was 
made, and no excuse shown for the omission to tender. 
According to the evidence of the debtor himself, he had 
no case. 

ited by counsel: 13 Ga., 406; 29 7b., 315; 3 7d., 216; 
51 Zb., 633, 636; 54 7b., 525; 56 7b., 497; 60 2b., 428. 
Judgment affirmed. 
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Doron et al. vs. McLaren, administrator. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. ] 


. The bill of execeptions may be amended so as to conform to the 
record, where there is a misnomer in said bill of exceptions of the 
christian names of the parties. 

. To recover in ejectment on a demise in the name of persons claim- 
ing to be heirs at law of the grantee, it must appear either that 
such persons are the only heirs at law, so as to recover all the land, 
or how many heirs at law there are, so that those suing may desig- 
nate and recover their part or share of the land sued for. 


Practice in the Supreme Court. Ejectment. Title. 
Non-suit. Before Judge COrisp. Dougherty Superior 
Ceurt. April Term, 1879. 


Dupon e¢ al. brought ejectment against McLaren, admin- 
istrator. Of the evidence it is only necessary to state that 


plaintiffs claimed as heirs at law of one Lamar, but it did 
not appear whether they were the only heirs, or if not, how 
many there were. The court granted a non-suit, and plain- 
tiffs excepted. 

For the other facts, see the opinion, 


D. A. Vason; C. B. Wooren, for plaintiffs in error. 


R. F. Lyon; Warren & Hosss, for defendant. 


Jackson, Justice. 


1. A motion was made to dismiss the bill of exceptions 
because there was a variance between the bill of exceptions 
and the transcript of the record in the christian or given 
names of the plaintifts in error. It seems that in the bill 
of exceptions they are called James Dupon and Francis 
Dupon, and in the transcript of record, Stephen F. Dupon 
and John A. P. Dupon. We think that the defect is 
amendable. The bill of exceptions may be amended so as 
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to conform to the record, Code, §4288 ; and misnomers are 
amendable without delay. Code, §3483. 

2. It is not shown in the record that plaintiffs are the 
only heirs of the grantee. Hence, they cannot recover all 
the land sued for under the ruling in Sanford vs. Sanford, 
58 Ga., 259. Nor does it appear how many heirs there are, 
so that the court and jury can ascertain their share and give 
them a recovery therefor, to which, under the same ruling, 
they would be entitled if the proof showed what their share 
was. It was impossible to render a verdict for the plaintiffs, 
under the evidence submitted by them, for any part of the 
land sued for; therefore the non-suit was properly awarded. 
Judgment aftirmed. 














Tue Georeta Masont Insurance Company vs. Davis ef ai., 
executors. 






Where a corporation was chartered for the purpose of insuring the 
lives of its members upon the payment by each, of such sum or 
sams as might be prescribed by the laws and regulations of the com- 
pany, and the charter provided that the amount due upon the 
decease of a member should be paid to the person or persons enti- 
tled to the same according to the by-laws, or to such person or per- 
sons as may have been designated by his last will, and that in all 
cases the same should be free from any debt, contract or liability of 
the deceased member, and not subject to any lien against him by 
judgment or otherwise, and where, according to the by-laws adopted, 
the amount to be paid by the company in consequence of the death 
of a member, and the time of payment, were dependent, not upon 
any separate contract between the corporation and the member, but 
upon the general provisions of the by-laws themselves, the liability 
of the corporation to make payment according to the charter and 
by-laws is a statutory liability, and the period of limitation appli- 
cable to an action to enforce payment is twenty years. 






















Statute of limitations. Corporations. Before Judge 
Smmons. Bibb Superior Court. April Term, 1879. 








Reported in the opinion. 
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The Georgia Masonic Insurance Co. os. Davis et al., executors. 
Lanter & Anpekson, for plaintiff in error. 


Lyon & Gresnam; Wasnineron Dessau; Davis & Nor 
tincuAM, for defendants, 


Bieckury, Justice. 


Action of complaint was brought by the defendants in 
error, both as executors and as trustees in respect to the 
fund sued for under the will of Wm. M. Davis, against the 
plaintiff in error, for a balance claimed as insurance upon 
the life of said Wm. M. Davis. The suit was commenced 
June 25th, 1877, Davis having died January 6th, 1870. 
The declaration, as amended, counted on the charter and 
the by-laws of the insurance company, together with an 
instrument in the following terms, dated May 15th, 1867, 
and signed by the president of the company, and counter- 
signed by the secretary: “This is to certify that William 
M. Davis, a master mason, and a member of Houston Lodge, 
No. 55, has paid the admittance fee of six dollars, and was 
elected a member of the Georgia Masonic Mutual Life 
Insurance Company on the 15th of May, 1867, and is enti- 
tled to all the benefits of said association upon his paying 
one dollar and ten cents within ten days after receiving 
notice of the death of any member of the company.” 

The charter of the company was an act of the general 
assembly, approved Octobor 7th, 1868. This act created 
certain named persons and their associates and suecessors, a 
body politic and corporate, for the purpose of insuring the 
lives of each other, upon the payment, by each member of 
the company, of such sum or sums as might be preseribed 
by the laws and regulations of the corporation. It declared 
that the members should be master masons, in good stand- 
ing, and that the amount due upon the decease of i member 
should be paid to the person or persons entitled to tle same 
according to the by-laws, or to such person or persu’'s as 
the member might designate by his last will; and that in 
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all cases the same should be paid to such person or persons 
as might be entitled thereto, free from any debt, contract 
or liability of the deceased member, and not to be subject 
to any lien against him by judgment or otherwise. Pamph, 
acts 1868, p.54. The by-laws of the corporation divided 
the members into several classes, and provided for making 
a eall by the company upon survivors for a contribution of 
one dollar and ten cents each, on the death of any member 
of their class. Proofs of death were required to be made, 
and within sixty days after their reception and approval, 
the insurance upon the life of the deceased member was to 
become due from the company. The by-laws designated to 
whom payment was to be made in case of no appointment 
by will. 

The company pleaded to the action not indebted, pay 
ment and the statute of limitations. Evidence was intro- 
duced at the trial by both parties. The jury found for the 
plaintiffs below, and the defendant moved for a_ new trial 
on several grounds, among them, because the court erred 
in charging the jury that the limitat'on period applicable 
to the action was not six years, but twenty years. The cor- 
rectness or incorrectness of this charge was the only matter 
argued in the eupreme court. 

The real question is, whether the liability sought to be 
enforced by the action is statutory, or dependent upon a 
simple contract in writing. The Code declares that, “all 
suits for the enforcement of rights accruing to individuals 
under statutes, acts of incorporation, or by operation of 
law, shall be brought within twenty years after the right of 
action accrues”; and that, ‘all actions upon promissory 
notes, bills of exchange, or othersimple contracts in writ- 
ing, shall be brought within six years after the same becomes 
due and payable.” Code, §§2916, 2917. There was a con- 
tract between the deceased member, Davis, and the com- 
pany or association; but the scope of that contract was 
only as to the terins of his admission as a member, and of 
the continuance of his membership. It was, perhaps, by 
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virtue of the contract that he entered the corporate body 
afterwards created and remained within it. There has been 
no violation of the contract by either party, and the right 
to membership which it gave terminated at his death; the 
contract was then fully executed. What the corporation has 
failed in is in not complying with its charter and by-laws 
since his death. The charter declared that the amount due 
upon the decease of a member should be paid to the person 
or persons entitled to the same according to the by-laws, or 
to such person or persons as the member might designate 
by last will. The by-laws provided for making a call 
by the company upon survivors fora contribution of one 
dollar and ten cents each, on the death of any member of 
their class ; and prescribed that within sixty dayqafter the 
reception and approval of the proofs of death, the insurance 
on the life of the deceased member should become due from 
the company. They also followed the charter in recogniz- 
ing the power of appointing the beneficiaries by will, and 
went on to designate to whom payment should be made in 
ease of no such appointment. Davis having died a mem- 
ber and made an appointment by will, the charter and by- 
laws made it the duty of the corporation to pay to the 
appointee or appointees, at or before the expiration of sixty 
days from the reception and approval of the proofs of his 
death, the amount (equal to $1.10 from each survivor of his 
class) which the by-laws fixed as the sum insured upon his 
life. The non-performance of this duty is the default for 
which the present action was brought. The deceased, in 
his life-time, planted a contract, and from that root sprang 
up a statutory right, the measure of which is found in the 
charter and by-laws, and to gather in the fruits of that right 
the action is prosecuted. The purpose of the suit is not to 
burrow after the contract, but to shake the tree which 
express enactment of the law has made to grow out of it. 
8 Ga., 469; 10 7b., 162; 11 7b., 460; 12 7b., 104; 18 ZB, 


341. 
vited by counsel, 8 Ga., 478; 10 7b., 162; 13 Zd., 299; 
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49 Ib. 419; Code, $2916, 2917; 10 Ga., 164; 11 Jb, 
498, 500; 82 /b., 255; 30 Jb. 599, 600; 12 7b. 116; 1 
Mason, 243; 3 Paige, 416; Ang. on Lim., 83 to 85; 76 E. 
©. L. Rep., 835; 11 Exch., 55 ; Code, §2837. 

Judgment affirmed. 














STEININGER vs. WILLIAMs. 






{Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.) 





1, A contract establishing the relation of landlord and tenant for one 
year, though made before the year begins, may be in parol. 

2. If within the statute of frauds, possession thereunder and payment 
of rent for two months would take the contract out of the operation 
of the statute. 

8. The evidence is conflicting, but there is enough to support the ver- 

dict, and in such case this court will not control the discretion of 

the judge who tried the case and refused the new trial. 

















Contracts. Landlord and tenant. New trial. Before 
Judge Wricur. Decatur Superior Court. May Term, 
1879. 






Mrs. Williams sued out a distress warrant against Steinin- 
ger. He filed a counter-affidavit. On the grial, the justice 
rendered judgment for the plaintiff. Defendant appealed. 
In the superior court, the jury found for the plaintiff 
$58.33 principal. Defendant moved for a new trial on 
the following, among other grounds : 

1. Because the court held that the statute of frauds did 
not apply to this case, and refused to charge that unless the 
contract was made within the year in which it was to be 
performed, it was not binding. 

2. Because the verdict was contrary to law and evidence. 
The motion was overruled, and defendant excepted. 

















Fieminc & Russet; Gurtzy & Tuomas, for plaintiff in 
error. 






. 
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Joun E. Donatson; E. B. Bower, for defendant. 
Jackson, Justice. 


1. The contract for the rent of the place was made on 
the 25th of December, 1875, for the year 1876, and it is 
insisted that it is within the statute of frauds, and must be 
in writing. We think that the Code controls it now, what- 
ever may have been the rule before, as laid down in 31 
Ga., 507; for section 2280 of the Code declares that “ eon- 
tracts creating the relation of landlord and tenant for any 
time, not exceeding one year, inay be by parol.” 

2. Besides, Steininger was in possession under the con- 
tract two months, and paid rent thereon, according to 
plaintiff's evidence, and therefore the contract was executed. 
Code, §1951. It was part performance, and to break it 
would operate to the injury of plaintiff, depriving her of 
opportunity to rent. Code, §1951; 53 Ga.,98; 55 Jb., 
198. 

3. The main question was for the jury, and they have 
decided it. It is, was there actually a contract for rent, or 
a mere promise to contractat a future day? If the former, 
the remedy by distress is good ; if the latter, there should 
have been a suit for damages for the deceit or failure to. 
make the contract. In either event, the figure the defend- 
ant would make in a court of justice is not to be envied. 

The jury found with the plaintiffs version of the con- 
tract, that the house was actually rented, there is evidence 
to support that finding. the judge who tried the case sus- 
tains it, and under our rule we sustain him. 

Judgment affirmed. 
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Narrer vs. Sautssury, Respess & Company. 


1. A judgment intended to have a special lien on specific property, 
such as a lien upon land for purchase money, ought to describe the 
property. 

. Where a sheriff's sale has, by procurement of the creditor, taken 

place illegally, there should be no second sale of the same property 
under the same process by reason of such illegality, until the first 
has been set aside by a direct proceeding for that purpose. 
There being in the record no evidence that the judgment sought to 
be enforced represented the debt secured by the absolute deed from 
the defendant to the plaintiffs, it does not appear that the former 
sale was illegal. Treating it as legal, and the judgment as discon- 
nected with the deed, the property may be resold if it is still the 
property of the defendant, and the claimant’s apparent title is held 
as a mere cover. That the defendant was in possession of the 
premises when the second levy was made, more’ than two years after 
the former sale, is prima facie evidence, unexplained, of title, and 
as his possession was not explained, the court was warranted in 
granting a new trial. 


Judgments. Levy and sale. Claim. Newtrial. Before 
Judge Simmons. Houston Superior Court. May Term, 
1879. 


Reported in the opinion. 


Davis & Riey, for plaintiff in error, cited Code, §§3654, 
3753; 22 Ga., 116; 47 Jb. 214; 48 7b. 394; 53 Jb, 
621; 9 7b. 23; 16 7d., 593; 52 7b. 451; 31 Jd., 555; 
388 Jb., 597; 41 Zbd., 162; 52 Zb., 183; Herm. on Est., 
88431, 336, 337, 486; 14 La. An., 175; 50 N. Y., 575; 34 
V’t, 598; 28 Miss., 414; 12 Bush (Ky.), 89; 4 Jones (N. 
C.), Eq., 54; 9 Barb., 17; 7 Met., 18; 119 Mass., 400. 


E. F. Best, for defendants, cited Code, §§1970, 3654; 22 
Ga.,116; 47 Zb., 214; 48 Zb., 394: 53 Zb., 621; 12 Zd., 
431; 23 1b., 356; 37 Zb., 251; 60 7d. 388; 56 Zb., 165; 
30 Jb., 714; 31 Zb., 544. 
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Beck ey, Justice. 


The jary found for the claimant, and the plaintiffs in 7. 
fa. moved for a new trial, which the court granted. The 
grounds of the motion were that the verdict was contrary 
to law, evidence, and the charge of the court. The ji. fa. 
was in favor of the plaintiffs and against Joseph Palmer. 
It was general, that is, it described no particular property. 
It bore date June 10th, 1875, and was founded upon a 
judgment rendered at the previous May term of Houston 
superior court. Upon it was indorsed a levy by the sheriff, 
dated January 5th, 1876, on lot of land No. 94, in the 
lower 1tth district of Houston county, the entry closing 
with a recital that the lot had been conveyed to the plain- 
tiffs “to seeure advances made by them to Joseph Palmer,” 
and that it was levied upon as Palmer’s property. Another 
levy upon the same premises by a succeeding sheriff was 
indorsed upon the 7. fa., in the same terms, dated April 4th, 
1878. No entry or return was made disposing of either 
levy. After the second levy, Napier interposed his claim. 
At the trial of the claim it appeared that the sheriff had 
proceeded to sell under the first levy, on sale-day in Febru- 
ary, 1876; that the property was bid off by some one pres- 
ent, at twenty-five dollars; and that the sheriff made an 
ordinary sheriffs deed to Napier, the claimant, on the 15th 
of the same February, reciting that he, Napier, was the 
highest bidder, and that the property was knocked off to 
him as the purchaser at the price of twenty-five dollars, 
which was paid. It appeared that the sale was made 
under instructions to the sheriff by letter from the plain- 
tiffs’ attorney, and that Palmer, the defendant in execution, 
resided upon the premises at the date of both levies. It 
appeared that the money paid by Napier to the sheriff had 
been appropriated to the costs due on the fi. fa. after hav- 
ing been tendered by the sheriff to the plaintiffs’ atturney 
and by him declined. To show their right to sell the land a 
second time under the same jf. fa., the plaintiffs introduced 
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a deed from Palmer to themselves, signed also by Mrs. 
Palmer, to signify her assent to the same, dated March 19th, 
1873, and made in terms of section 1969 of the Code, to 
secure a debt for advances of $400.00. This deed covered 
the premises, and recited a bond to reconvey to Palmer. 

It was admitted that a deed from the plaintiffs to Palmer, 
making such reconveyance, was filed and recorded shortly 
before the second levy, and that no such deed had been 
made when the first sale took place, or when the claimant 
obtained the sheriff's deed. It was proved that the sheriff's 
advertisement of the first sale appeared first on Friday, 
January 7th, and reappeared on the 14th, 21st and 28th, 
and that the first Tuesday in February, the day of the sale, 
was the first day of the month. There was no evidence to 
identify the debt covered by the fi. fa. as the same debt 
which the deed from Palmer was given to secure. The 
fi. fa. was for the sum of $379.70 principal, $58.68 interest 
up to the 4th of June, 1875, and $6.40 costs. The plead- 
ings and judgment on which the f. fa. was founded were 
not introduced, nor was there any evidence of the value of 
the land, or that Palmer had title or possession at the date 
of his deed to the plaintiffs, except that the deed itself 
recited that he resided upon it. Each of the levies recited 
that he resided upon the land at the making of the levy, 
and there was other evidence that he was in possession at 
the date of the second levy, and that he so remained up to 
the time of trial. The plaintiffs’ attorney testified that he 
controlled the /.,fa.as attorney; that the land had been 
advertised for January sales, but described by a wrong 
number ; that he directed the sheriff by letter to advertise 
again for February sales, which letter was written on Sat- 
urday before the advertisement appeared, and that he did 
not notice until the letter had been sent, that it was too 
late fcr February sales, nor did he know until some months 
after the sale that the land had been advertised or that it 
had been sold. The letter was introduced. It bore date 
December 30th, 1875, called attention to the mistake in the 
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previous advertisement, and added instructions to advertise 
for February. 

1. It isa mere assumption that the judgment on which 
the 7. fa. was founded was for the secured debt, or had any 
special lien upon the land. The 7. fa. was general, and 
the judgment was not introduced in evidence. Until the 
contrary appears, it ought to be taken that the fi. fa. fol- 
lowed the judgment, and, consequently, that the latter is 
general also. Now, a judgment intended to have a special 
lien on specific property, such as a lien upon land for pur- 
chase money, or for a secured debt under sections 1969 and 
1970 of the Code, ought to describe the property, Hayden 
vs. Johnson, 59 Ga., 104; Allen vs. Sharp, 62 Lb., 183. 
And, of course, the fi //a., in order to follow the judgment, 
as it must do, would have to describe the property substan- 
tially as the judgment describes it. 

2. In a proper case for a levy and sale under section 
1970 of the Code, the filing and recording of a deed would 
be a condition precedent, and a sale without such prelimi- 
nary would be illegal. But it isa mistake to suppose that 
the creditor could, after procuring an illegal sale to be 
inade, turn upon the purchaser with the same process and 
sell the property away from him without first having the 
illegal sale set aside by a direct proceeding for that purpose. 
48 Ga., 183. It would be intolerable to allow plaintiffs in 
ji. fa. to be instrumental in depriving purchasers of their 
money, and then suffer them to retrace their own illegal 
steps at their mere pleasure, with no judgment of restitu- 
tion, or other adjustment of the purchasers’ rights. Besides 
the wrong to purchasers, it would be grossly injurious to 
defendants in ji. fa. to first raise a cloud upon title by an 
illegal sale, and then, without removiny the cloud, sell the 
property legally under the same process on a market de- 
pressed by such complications. Order, not confusion, is 
the method of the law. 

3. But the grant of a new trial in the present case can 
be upheld on the view presented in the third head-note. 
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Property once sold under afi. fa. may again become the 
property of the defendant, and when it does it is subject to 
be again sold under the same fi. fa. The second levy was 
more than two years later than the sale, and the defendant 
was in possession. That possession was prima facie evidence 
of title, and there was no explanation of it whatever. 
There is no improbability that the claimant’s purchase at 
the sheriffs sale was in the interest of the defendant in 
ji. fa., and that while a formal paper title was in the claim- 
ant at the date of the second levy, the real ownership was 
in the defendant. If there had been any sufficient explana- 
tion of the defendant’s continued possession, the new trial 
might not have been grauted; but as there was none at all, 
though the circumstances called for it, the case ought to be 
tried over as the circuit judge has ordered. 

Judgment affirmed. 


Kyiaeur vs. JONES. 


{ Warner, Chief Justice, being engaged as presiding officer of the senate in an 
impeachment trial, did not sit in this case .] 


The defendant in execution, arresting the same by illegality on the 
ground that he was not served in the suit, must allege in his traverse 
of the return of the sheriff, and prove, that he made such traverse 

at the next term of the court after he had notice of the sheriff’s re- 

turn; especially where he is sworn as a witness. 


Executions. Illegality. Sheriff. Before Judge Wriaur. 
Decatur Superior Court. November Adjourned Term, 
1879. 

A fi. fa. against Oliett and Jones was levied on certain 
property of Jones, and he filed an affidavit of illegality on 
the ground that he had not been served with the process in 
the case in which the 7. fa. was issued. The jury found 
for defendant. Plaintiff, Knight, moved for a new trial. 
It was refused, and he excepted. 
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D. McGui; Jno. E. Donatson; O. G. Gurury, for 
plaintiff in error. 


Fiemine & Russex, for defendant. 


Jackson, Justice. 


However strong the evidence of defendant may be, in 
support of his affidavit of illegality, that he was not person- 
ally served so as to make him personally liable to pay the 
execution levied on his personal and individual property, 
issued against a partnership firm of which he was a mem- 
ber, it cannot avail him unless he allege and prove that he 
traversed the sheriff’s return of service upon him individu- 
ally at the next term after he had knowledge that such 
areturn had been made. In this case he made the allegation 
in his traverse, but does not swear to it; nor does he tes- 
tify to the fact as a witnessso far as the record discloses the 
evidence. Two things the burden is on him to show—one, 
that the sheriff’s return is untrue, that he was not person- 
ally served; and the other, that he traversed the return as 
soon as he knew it had been made and did not let a term 
pass after such notice or knowledge without making the 
traverse. The latter is just as important as the former, and 
must be not only alleged but proven by the defendant. 55 
Ga., 396, 677. 

The necessity of the proof of it by oath will be apparent 
when we consider that men may allege not under oath facts 
which they might not be willing to verify on oath. In this 
case the record may be defective as stated by counsel, but 
no suggestion is made of adiminution of it, and we must con- 
sider it complete. So considering it, we find no proof that 
defendant made the traverse at the next term after he knew 
of the sheriff’s return, and must therefore reverse the judg- 
ment and order a new trial. 

Judgu.ent reversed. 
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Tae Atitanta & Ricumonp Arr-Line Raitroap Company 
vs. Tue Strate or Groreota. 


Tae Atiantra & Cuarcotrre Atr-Line Rattroap Company 
vs. Tae State or GEorGIA. 


. When the Georgia Air-Line Railroad was consolidated with the 
South Carolina Air-Line Railroad and formed the Atlanta & Rich- 
mond Air-Line Railroad, under the act of 1868, the last named 
company was a new corporation, at least de facto, and its property 
was subject to taxation as the property of other persons, under the 
act of 1874. That the title to the act of 1868, amendatory of the 
original charter of 1856, did not authorize the creation of a new 
corporation, cannot be set up by such new body to defeat the pay- 
ment of taxes to the state, or other liabilities justly incurred. 

. The sale of property under a decree of court does not divest the lien 
of the state for taxes due thereon, although the tax fi. fas. had not. 
been levied. 

BLECKLEY and Jackson, Justices, concurred specially. 


Railroads. Tax. Corporations. Lien. Before Judge 
Srzer. Fulton Superior Court. April Term, 1879. 


Reported in the decision. 
H. K. MoOay, for plaintiffs in error. 
R. N. Exy, attorney-general ; R. Toomns, for the state. 


Warner, Chief Justice. 


This case came before the court below on affidavits of 
illegality to three tax fi. fas. issued by the comptroller- 
general of the state against the Atlanta & Richmond Air-Line 
Railway Company, as provided by the act of 28th of Febru- 
ary, 1874, and were argued together here. One of said fi. fas. 
was for the sum of $1,983.59 for tax due for the year 1874, 
and dated 27th day of October, 1874, and levied on the 
defendant’s property November 6, 1874; and one for the 
sum of $1,983.49 for tax due for the year 1875, dated 24th 
of January, 1876; the other 7. fa. was for the sum of 
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$1,648.99 for the tax due for the year 1876, and for the 
sum of $3,297.98 as penalty for default of payment of its 
tax for that year, dated 2d of November, 1876. Both of 
the last named fi. fas. were levied on the defendant’s prop- 
erty on the 25th of April, 1879. On the hearing of the 
said affidavits of illegality, the same were overruled, and 
the defendant excepted. The state also excepted because 
the court refused to allow interest on the tax fi. fas. 

1. The two questions mainly insisted on here by the 
plaintiffs in error were: First, that the Atlanta & Richmond 
Air-Line Railway Company was not liable to be taxed 
higher than one-half of one per cent. on its net annual in- 
come, and that so far as the act of the general assembly of 
1874 sought to impose a higher rate of taxation upon its 
property, the same was unconstitutional and void. Second, 
that since the date of the two last ff. fas. hereinbefore set 
forth, the defendant’s road was sold (to-wit) on the 5th of 
December, 1876, under a decree of the circuit court of the 
United States, and before the jf. fas. had been levied on 
its property. On the 5th of March, 1856, the general 
assembly incorporated the Georgia Air-Line Railroad Com- 
pany, and by the fourth section of its charter it was pro- 
vided that it should “use and enjoy with all the rights, 
privileges and immunities granted to the Central Railroad 
and Banking Company,” one of which was an exemption 
from taxation exceeding one-half of one per cent. on its 
annual net income. On the 5th of September, 1868, the 
general assembly passed an act to amend the act incorpora- 
ting the Georgia Air-Line Railroad Company, and to confer 
upon it certain powers and privileges therein mentioned, 
the second section of which was as follows: 
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*‘That said Georgia Air-Line Railroad Company be, and they are 
hereby, authorized to consolidate, combine or unite with any other 
railroad company, or companies, directly or indirectly connecting 
therewith (or to unite the management of said companies), upon such 
terms, conditions and provisions as shall be agreed upon by and be- 
tween such companies so consolidating or uniting, and thereupon such 
consolidation or united company shall be invested in this state with 
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all the rights and privileges conferred, and be subject to all the restric- 
tions imposed by the original charter of said Georgia Air-Line Railroad 
Company, and the amendments thereto, with the right to adopt such 
other or modified corporate name, and to increase or diminish the 
number of directors now provided for, as shall be determined best, and 
agreed upon by suc companies.” 


It was admitted that the railroad from Norcross (about 
20 miles from Atlanta) to Charlotte had been constructed 
after the date of the union or consolidation referred to in 
the extracts hereafter copied from the pamphlet published 
by said company, to-wit: after the date of 29th June, 1870, 
and by the Atlanta & Richmond Air-Line Company. By 
consent, the act of the legislature of South Carolina, 
chartering the South Carolina Air-Line Railroad Com- 
pany, and its amendment, the former dated December, 
20, 1856, and the latter September 18, 1868, and the act of 
the legislature of North Carolina, granting to the South 
Carolina Air-Line Company its privileges in North Carolina, 
of the date of 3d of August, 1868, were read, as law, pub- 
lished under the authority of the states. 

The following statements, published by the authority of 
the defendant in a printed pamphlet, were, by consent, read 
as evidence, to-wit: 


1. ‘‘Onthe 14th of November, 1868, at a meeting of the stockholders 
of the Air-Line Railroad, of South Carolina, the president and directors 
were authorized by resolution to effect a consolidation with the 
‘Georgia Air-Line Railroad.’ ” 

2. ‘*On the 4th of November, 1868, at a meeting of the stockholders 
of the ‘Georgia Air-Line Railroad,’ the president and directors were 
authorized by resolution to effzct a consolidation with the Air-Line 
Railroad in South Carolina.” 

3. ‘On the 29th of June, 1870, a deed of consolidation was executed 
by the president and directors of each company, and ratified on the 
same day by the stockholders of each company, and the name of ‘ The 
Atlanta & Richmond Air-Line Railway Company’ was adopted.” 

4. ‘Ono the same day, 29th of June, 1870, the stockholders of the 
Atlanta & Richmond Air-Line Railway Company (stockholders of the 
two orginal companies) met in general convention, and duly organized 
the new company by the election of president, and directors and offi- 
cers. LARKIN Situ, Secreiary.” 
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The Georgia Air-Line Railroad Company was authorized 
by its amended charter in 1868 “to consolidate, combine 
or unite with any other railroad company upon such terme, 
conditicns and provisions as shall be agreed upon by and 
between such companies so consolidating or uniting, and 
thereupon such consolidation or united company shall be 
invested in this state with all the rights and privileges con- 
ferred, with the right to adopt such other or modified cor- 
porate name, and to increase or diminish the number of 
directors now provided for, as shall be determined best and 
agreed upon by such ‘companies.” Such is substantially 
the grant of powers and privileges contained in the amended 
charter of 1868, and the same is consistent with the title 
of the act. By the amended charter of the Air-Line Rail- 
road of South Carolina, it is provided that “if the said 
company shall, as authorized by its charter, consolidate or 
unite with any other company, or companies, it may adopt 
such other or modified corporate name, and increase or 
diminish the number of directors now provided for, as shall 
be deemed best and agreed upon by such companies.” It 
appears from the evidence in the record, that in pursuance 
of the authority granted by the respective states, a consoli- 
dation of the two roads was effected and ratified by the stock- 
holders of each company, and that they then proceeded to 
organize the new company under its new name given to it 
after the consolidation of the two old companies into one, 
by the name of the “Atlanta & Richmond Air-Line Rail- 
way Company,” and it is difficult to perceive why it was 
not a new company after the consolidation of the two com- 
panies had been consummated ; but be that as it may, if it was 
not a de jure vew railroad company under its new name 
and organization, it was at least a de facto new railroad 
company operating and running its road in this state, and 
therefore its property was liable to taxation as the property 
of other persons in the state, as provided by the act of 


1874. 
2. The sale of the road under the decree of the cirenit 
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court of the United States, did not divest the lien of the 
state for her tax due on the property, although the tax 
ji. fas. had not been levied. Code, §812; 8 Ga., 479; 46 
/b., 412. There was no error in overruling the defendant’s 
aftidavits of illegality to the tax fi. fas. 

The forezoing view disposes also of the claim case in 
which the Atlanta & Charlotte Air-Line Railroad Company 
asserts its right to the property under the sale made by 
decree of the United States court after the lien for the 
state’s taxes had accrued, the claim case being brought here 
by consent as a part of the general case. 

There was no error in the refusal of the court to pass an 
order for the issuing of new fi. fas. from the superior 
court to embrace principal and interest for the taxes 
claimed by the state, in lieu of the fi. fas. issued by the 
comptroller-general. The court below did not render any 
judgment upon the question of interest, nor do we express 
any opinion upon that question. 


Let the judgment of the court below be affirmed. 


BiEcKkLEy, Justice, concurred as follows : 


Though it be doubtful (and it certainly is) whether the 
title of the amending act of 1868 be sufficient to warrant 
the scope of the act in respect to consolidating so as to 
farm a new corporation, I think that the Atlanta & Rich- 
mond Air-Line Company cannot raise that question to 
avoid the payment of its taxes. Nor can those claiming 
under it do so. The facts in the record show that there 
was anew company de facto; and it cannot deny that it 
was such de jure in a contest with the state about taxes. 
Granting that it usurped the franchise to be a corporation, 
there has been no judgment of ouster, and whatever debts 
or liabilities it incurred, whether for taxes or anything else, 
must be responded to. 


Jackson, Justice, concurred in the judgment upon the 
ground that under the facts of this case it would be impos- 
sible to arrive at what the one-half of one per cent. of the 
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net income of the company amounted to, and as the railroad 
ran through a portion of this state, its property within the 
state was subject to the same rate of taxation as that of 
natural persons. He did not concur in the view that the 
act amending the original charter created a new corpora- 
tion. He did not think that the title of an act authorizing 
an amendment to a charter could, under the constitution of 
this state, authorize the creation of a new artificial person by 
the body. A new corporation is operating de facto in 
this state, and has property here, and that property is lia- 
ble for taxes as that of all other persons natural and artifi- 
cial, who have no exemption in whole or in part. 


Jones vs. Tier. 


[WaRneER, Chief Justice, being engaged as presiding officer of the senate in an impeach- 
ment trial, did not sit in this case.] 


Where some of the facts proven by the plaintiff show negligence and 
indifference on the part of the proprietor of a toll-bridge, engaged 
in repairing the same, to the safety of a passenger crossing the 
bridge on foot, by direction of the toll keeper to whom he had paid 
fare in the morning to recross in his buggy in the evening, ana other 
facts tend in some degree to rebut the conclusion that there was such 
negligence, it is for the jury, and not for the court, to settle the 
doubt arising from such conflict; anda non-suit should not be 
awarded. 


Non-suit. Negligence. Before Judge Crisp, Dough- 
erty Superior Court. April Term, 1879. 


Jones sued Tift for damages caused him in crossing a 
toll-bridge kept by defendant by reason of its want of re- 
pair and the negligence of defendant in connection there- 
with. Qn the trial plaintiff proved the facts set out in the 
opinion. The court granted a non-suit, and plaintiff ex- 
cepted. 


H. Morgan; L. P. D. Warren; C. B. Wooren, for 


plaintiff in error. 
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D. H. Porr; 8. Hatt, for defendant. 
JACKSON, Justice. 


The sole question is was the non-suit properly awarded 
by the court? We think not. There was evidence enough 
for the jury to pass upon and it was their peculiar province 
to do so. 

It was in evidence that plaintiff paid toll to pass over the 
bridge in a buggy and return; that he could not return in 
the buggy because the proprietor of the bridge was repair- 
ing it; that he was told to come back in two hours and 
‘ cross, that he did so, but the repairs were not completed ; 
that he was then told to put up his horse and buggy, re- 
turn and cross on foot; that his daughter and grand-child 
had already crossed on foot, the bridge or toll-keeper having 
put them across and they were waiting for him on the other 
side; that all this was said to plaintiff by the toll-keeper ; 
that the proprietor was himself engaged in repairing the 
bridge ; that he was requested by plaintiff to put down 
more plank and make the track for passage on foot wider and 
safer; that he paid no attention to the request; that when 
plaintiff crossed on foot the single plank a conversation en- 
sued between him and the proprietor touching proprietor’s 
conduct in not putting down more plank ; that the place 
where plaintiff stood during this altercation was unsafe ; 
that there was a chasm near him invisible to him and un- 
seen by him ; that the proprietor gave him no warning of 
it; that in passing from it he fell through the unseen hole 
and was badly crippled. There was some evidence that 
plaintiff was drinking and that the hole or chasm could 
have been seen by him; but this was forthe jury. He 
means that he did not see the hole, and the jury ought to 
have passed upon his case. 

The testimony now in strengthens, it seems, the case as 
made in the 52 Ga., 538, where this court granted a new 
trial to the defendant, a verdict of $7,500.00 having been 
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rendered for plaintiff. That decision does not authorize 
this non-suit. When all the facts on both sides are in and 
the jury shaJ] have passed upon them, the case may be 
stronger than it was when reviewed here before, or it may 
not be. What we rule now is, that the plaintiff made a 
prima facie case which entitled him to be heard before a 
jury. : 

The principle ruled in Hankerson vs. The Southwestern 
Railroad Company, 59 Ga., 598, controls this case. That 
principle is this: “ Where the law presumes negligence 
from some of the facts proved, and where there is scope 
for legitimate reasoning by the jury as to whether the pre- 
sumption is, or is not, rebutted by other facts in the plain- 
tiff’s evidence, a non-suit should not be awarded.” Some 
of the facts in the case at bar show carelessness, negligence, 
indifference to results on the part of the proprietor; other 
facts detailed in the evidence, all introduced by plaintiff of 
course, cast doubt upon them ; whether the one set of facts 


is overcome by the other and what the real truth of the 
case is in the conflict, is peculiarly for the jury, especially 
where negligence or insufficient care is the issue. See also 
Code, section 690. 

Judg nent reversed. 


Tue Aveusta Morvat Loan Association vs. McAnprew. 


1. A court of equity will set aside the judgment of a court of com- 
petent jurisdiction only where the party had a good defense of 
which he was entirely ignorant, or where he was prevented from 
making it by fraud, or accident, or the act of the adverse party, 
unmixed with fraud or negligence on his part. Where a case has 
veen tried in the superior court, and exceptions taken to the rulings 
therein, and the writ of error dismissed because of defects in the 
record, a bill to set aside the judgment on the same grounds of error 
is demurrable. Ordinary diligence would require counsel for plain- 
tiff in error to examine the record, and be ready to suggest a dimin- 


ution, if necessary. 
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. When this case was called in the supreme court, counsel for defend- 
dant in error exhibited a letter from the president of plaintiff in 
error, stating that the case had been settled, and moved to dismiss 
the writ of error. Opposing counsel objected : 

Held, that the writ will not be dismissed, but plaintiff in error will 
have leave to tender, in the court below, an issue as to whether 
there has been an accord and satisfaction of the judgment by its 
president with the authority of the corporation. 


Equity. Judgment. Practice in the Supreme Court. 
Practice in the Superior Court. Before Judge Gipson. 
Richmond Superior Court. October Adjourned Term, 
1878. 


Reported in the decision. 


W. A. & J. M. Warton; Barnes & Commine, for plain- 


tiff in error. 
Hoox & Wess; Witiiam Gipson, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case that plaintiff held 
two of defendant’s mortgages, one dated August 8th, 1860, 
for $3,900, and one dated a 12th, 1867, for $1,000, and 
at the January term, 1871, of Richmond superior court, 
petitioned to foreclose the same, and obtained a rule nist 
claiming a balance due on the mortgages of $2,045.64, be- 
sides interest, which was duly served on defendant. 

At June term, 1871, defendant appeared by his counsel 
and pleaded the general issue, usury, payment, irregularities 
committed by plaintiff's board of directors in lending and 
neglecting to lend money, and in making settlements with 
members during the war and subsequently, contrary to the 
constitution and upon terms unfavorable to defendant as a 
stockholder, and in permitting some stockholders who had 
paid their obligations in Confederate money, to borrow again, 
after the war, on their stock. Healso pleaded over-payment, 
and asked for a judgment against plaintiff for the amount 
claimed by him. 


31 
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At October term, 1875, the case was tried, and tke jury, 
after hearing evidence on the issues raised by the pleadings, 
and the charge of the court, which appears at large in the 
recurd, found a verdict for the plaintiff for $1,020.00, with 
interest at 7 per cent, from September Lith, 1871, and at 
the same term a judgment, in the shape of a rule absolute, 
was rendered thereon by the court. 

Both the rule nist and the verdict and judgment were 
entered at the proper time upon the minutes of the court, 
and now appear in the record before this court. 

At the same term defendant moved for a new trial 
upon various grounds, which appear in the record, and on 
the 29th of February, 1876, the motion was overruled, and 
the defendant excepted and brought the case, by writ of 
error, to this court. 

At July term, 1876, to-wit: on the 12th of December, 
1876, the case was called in the supreme court, and after 
argument had, the court discovered that the record did not 
contain the petition and rule zs2, nor the verdict and judg- 
ment absolute, and dismissed the case. 

At October term, 1816, of Richmond superior court, held 
by adjournment December 15th, 1876, the remittitur from 
this court was, by order, entered upon the minutes of Rich- 
mond superior court, and plaintiff obtained an execution 
upon its judgment and caused the same to be levied upon 
the mortgaged premises. 

Afterwards, on the 8th of April, 1877, defendant filed a 
bill of review, in Richmond superior court, against the 
plaintiff, in which he detailed the proceedings had in the 
case in that court and in the supreme court (claiming that 
the omission from the record of the petition, rule nis¢ and 
rule absolute was wholly without fault or neglect on his 
part in any way) and prayed for an injunction and new 
trial, alleging substantially the same matters of fact and law 
as were set forth in his pleas and motion for new trial. 

To this bill the respondent (now plaintiff in error) filed a 
demurrer, also a plea of matters in record in aid of the de- 
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murrer, and an answer-—in all of which it was insisted that 
the matters in controversy herein set forth and more fully 
appearing in the record, had been adjudicated and finally 
determined, and that the defendant in error was concluded 
by the judgment and could not be heard further upon the 
same matters of fact and grounds of error. 

At October term, 1878, of Richmond superior court, held 
by adjournment December 20th, 1878, the case made by 
said bill of review was called, and the following order was 
entered upon the minutes: 

“On motion, parties consenting, it is ordered that the 
above cause be determined by the court, without the interven- 
tion of a jury, upon the bill, demurrer, plea and answer.” 

Subsequently argument was had, and on the 24th of 
December, 1878, the court rendered the following decision : 

“Tam unwilling in this case, as judge, to determine more 
than the question presented by the demurrer. If the facts 
stated in the bill be true, the complainant is clearly entitled 
to a rehearing. The demurrer is overruled—cause ordered 
to he reheard upon the plea and answer of respondent.” 

To which decision the plaintiff in error excepted. 

It does net appear in the record, but it did before the court 
below, when the case last mentioned was submitted by brief, 
that a written statement was furnished to his honor, Judge 
Gibson, by William A. Walton, of counsel for respondent, 
containing the following facts: 

“That a few days after the writ of error in the first case 
was dismissed by this court, he went into the clerk’s office 
of Richmond superior court, and while examining for other 
papers, he found among the clerk’s files the petition, rule 
nisi, defendant’s pleas, and the verdict and judgment abso- 
lute in said first case, and called the attention of the deputy 
clerk to them, who took them in charge.” 

And “that on a subsequent occasion he examined the min- 
utes of said superior court and found the rule nzsi, verdict 
of the jury, and the judgment absolute, entered upon said 
minutes by the clerk, at the proper dates.” 
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It further appeared that the clerk of the superior court 
deposed that the record made and sent up to this court wa: a 
true copy of the brief of evidence handed him by counsel 
for McAndrew, and that the papers omitted therefrom (to 
the best of his knowledge) were not in his office when he 
made out the record, and that he did not know who had 
them at that time. 

Messrs. Hook & Webb, counsel for MeAndrew, de- 
posed that said papers were not in their possession when 
the record was made ont, and that they were not aware of 
the omission to include them until the fact was stated by 
this court in pronouncing its judgment. 

1. The object of the complainant’s bill is to set aside the 
judgment rendered against him in the court below and 
which had been affirmed by the judgment of this court on 
the ground as hereinbefore stated, and the question is 
whether the demurrer to that bill was properly overruled ? 
Assuming that the complainant’s case had merit in it when 
it was brought up to this court for review at the July term, 
1876, and dismissed on the ground that the record and bill 
of exceptions failed to set out the petition, the rule nzsz, 
or the rule absolute, or other final judgment of the court 
below, according to the well settled law of this court, and 
thereby affirming the judgment of the court below in that 
case, does the complainant make such a ease by his bill as 
entitles him to the relief which he seeks in a court of 
equity? A court of equity wil) interfere to set aside a 
judgment of a court having jurisdiction only where the 
party had a good defense of which he was entirely ignorant, 
or where he was prevented from making it by fraud, or ac- 
cident, or the act of the adverse party, unmixed with fraud 
or negligence on his part. Code, §3129. What caused the 
writ of error to be dismissed iu this court at the July 
term, 1876, and the judgment now sought to be set aside 
aflirmed? It was because the record was so defective that 
the case could not be heard and adjudicated in this court. 
Whose fault was it that the defect in the record was not 
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discovered and a diminution thereof suggested on or before 
the calling of the case for a hearing, as provided by the 
9th rule of this court? It was nobody’s fault but the com- 
plainant himself, or that of his counsel, who represented 
him. Ordinary diligence reyuires that parties, or their 
counsel, who have cases pending in this court, should exam- 
ine their records before their cases are called on the docket 
for a hearing, so as to be prepared to suggest a diminution 
thereof if found to be defective. Therefore, it cannot be 
said that the cause of the dismissal of the complainant’s 
writ of error in this court and the affirmance of the judg- 
ment which he now seeks to set aside, was unmixed with 
negligence on his part er that of his counsel, so as to entitle 
him to relief in a court of equity. 43 Ga., 564; 2 Kelly, 
280; 55 Ga., 630; 16 Ga., 398. But it is said this isa 
hard case on the complainant, and that the court should 
exert its equitable powers to grant him relief. The reply 
is that this court administers legal equity and not that wild, 
undefined, arbitrary equity, as insisted on by the defendant in 
error. This court administers equity as regulated by law, 
and net by the standard of equity which each individual 
inay erect for himself in his own conscience. Equity is 
ancillary, not antagonistic to the law; hence equity follows 
the law where the rule of law is applicable, and the analogy 
of the law where no rule is directly applicable. Code, 
§30S83. In our judgment the court below erred in overrul- 
ing the demurrer to the complainant’s bill. 

2. When this case was called for a hearing here, the coun- 
sel for the defendant in error exhibited a letter from the 
president of the association stating that the case had been 
settled, and made a motion to dismiss it, which motion was 
objected to by the counsel for the plaintiff in error. This 
court overruled the motion to dismiss, but reserved the 
question for further consideration, and we now direct that 
on or before the judgment of reversal in this case shall be 
entered on the minutes of the court below on the return of 
the remittitur from this court, that the complainant shall 
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have leave to tender an issue as to whether there has been 
au accord and satisfaction of the judgment by its president 
with the authority of the corporation. 

Let the judgment of the court below be reversed with 


directions. 


Kiupsroven ef al. vs. Pitts. 


(WaRneER, Chief Justice, being engaged as presiding officer of the senatein an impeach- 
ment trial, did not sit in this case. ] 


. When the judge of the superior court is disqualified and a judge 
pro hae vice is appointed by the clerk of the court from the members. 
of the bar, objection to such appointee’s presiding in the cause should 
be made to the judge pro hac vice; otherwise it is waived. If the 
appointment was invalid, the case is still pending in the court below 
and no writ of error is Jegally before this court. 

. Counsel have a lien on a suit undertaken by them for fees, and may 

prosecute such suit in this court in the name of the client for the re- 
covery of such fees, without regard to the objections of the client 
and his direction to dismiss the writ of error. Code; $1989; 56Ga., 
279. 
Where in the body of the appeal bond it is recited that the appel- 
lant came within four days to enter his appeal, and the date of the 
attestation is left blank, the appeal will be held to bein time. Ir- 
regularities in matters of appeal and appeal bond are not fatal, but 
amendable. 

. An affidavit claiming property as ‘‘ the property of saidJ. W Kim- 
brough (agent) under an exemption under the statutes, set apart 
30th November, 1877, by F. M. Brooks, ordinary of Muscogre 
county,” without alleging for whom he was agent and for whom 
the property was exempted and set apart, is insufficient, the claim- 
ant and defendant in execution being the same person. 

. A claim affidavit is not amendable—especially by the counsel where 
the client refuses to take the oath. Code, $3504. 

. Neither the sureties on a claim bond nor the attorneys can be made 
parties to the claim case, and a writ of erior by them will be dis- 
missed. 


Practice in the Superior Court. Attorney and client. 
Lien. Appeal. Claim. Homestead. Amendment. Prac- 
tice in the Supreme Court. Before L. T. Downie, Esq., 


















SEPTEMBER TERM, 1879. 497 


Kimbrough et al. vs. Pitts. 


Judge pro hac vice. Muscogee Superiour Court. May 


Term, 1879. 





An execution from the county court of Muscoyee county 
was levied on certain personalty as the property of J. W. 
Kimbrough, and was claimed by him as the head of a 
family. The claim affidavit stated that the property levied 
on was “the property of said J. W. Kimbrough (agent), 
under an exemption under the statute, set apart 30th No- 
vember, 1877, by F. M. Brooks, ordinary of Muscogee 
county, after due and legal notice to said J. W. Pitts.” 
Flournoy and Epping were securities on the claim bond. 
On the issue formed in the county court, the property was 
found not subject, and plaintiff appealed. The appeal 
bond recited in the body thereof, that it was within four 
days, but the attesting clause was dated ‘this day of 
June, 1878.” 

When the case was called in the superior court, the pre- 
siding judge, Hon. M. J. Crawrorp, stated that he was dis- 
qualified, and directed counsel to agree upon a judge pro 
hac vice. They failed to do so, and Judge Crawroro di- 
rected the clerk to appoint a judge to preside. To this ex- 
ception was taken before Judge Crawrorv. L. T. Down- 
ing, Esq., was then appointed. Claimant’s counsel moved 
to dismiss the appeal on account of the want of date 
already stated, and for other reasons not material here. 
The motion was overruled, and exception was taken. 

Plaintiff's counsel moved to dismiss the claim because of 
want of sufficiency in the affidavit. One of the counsel for 
claimant stated in his place that the affidavit had been 
amended in the court below by inserting “as the head of a 
family, a wife and minor children.” The court ruled that 
the appeal brought up the case de novo, and that the amend- 
ment was no part of the affidavit. Counsel for claimant then 
moved to amend by inserting the names of the beneficia- 
ries of the homestead. The court required such an amend- 
ment to be under oath. The claimant refused to take the 
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necessary oath, and the court would not force him to do so. 
His counsel then asked to be made parties, on the ground 
that they had a contingent fee in the property, that both 
plaintiff and claimant were insolvent, and their client was 
colluding with the plaintiff to defrand them. The court 
held that they could not become parties so as to amend the 
original claim aftidavit. Flournoy and Epping, the seeuri- 
ties on the claim bond, then asked to be made parties. 
They allege that the property had been turned over to 
them to be credited on a mortgage fi. fa., a8 against which 
the homestead had been waived, and therefore that they 
had an interest in the ease. The court repeated the ruling 
made by him on the application of the attorneys. The © 
claim was dismissed, and claimant’s attorneys filed a bill of 
exceptions, alleging error in each of the above rulings. 
The bill of exceptions was made in the name of “ claimant 
(and those at interest.)” 

In the supreme court, counsel for defendant in error pre- 
sented an affidavit from the claimant in the court below to 
the effect that the exceptions were without his consent, 
that he was contented with tie judgment, and that he de- 
sired the case dismissed. The court ruled as set out in the 
2d and 6th head-notes. 


Samvuet B. Harcurr; Henry R. Gorreatvs, for plaintiffs 
in error. 


D. H. Burrs; Branprorp & Garrard; Prasopy & 
Brannon, for defendant. 


Jackson, Justice. 


The syllabus and authorities there referred to, with the 
facts reported by the reporter, will indicate with sufficient 
clearness the judgment of this court affirming the ruling 
below, without elaborating the case more fully or giving 
further reasons for this judgment. The judgment is 
affirmed. 
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Smira vs. Ovom. 


{| WarnER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. ] 


. Houses are realty, and when the land is conveyed by deed contain- 
ing no reservation as to them, the deed is inconsistent with a parol 
understanding that the vendor retains the property in the houses, 
with the right to enter and remove them. If, by mistake of law, 
the terms of the deed were made too comprehensive, such mistake 
should be alleged, etc. 

. Prima facie, the running-gear of a gin, in position for use, and 
attached to the gin-house, is a fixture and passes with the land. The 
gin, proper, is personalty, and does not pass without express agree- 
ment or somethiny equivalent. The same is true of the band. But 
to treat all these things as fixtures, or on the other hand as personality, 
is not inconsistent with an absolute deed conveying the land and 
appurtenances, if the true intention of the parties can be obtained 
from the res geste of the contract. Where there is doubt or uncer- 
tainty, the jury, and nct the court, should determine the question 
of intention. 

. Where his interest in a gin and band, or in these and the runniag- 
gear, is retained by the vendor of the land at the time he conveys 
by deed, a parol agreement making such reservation and stipulating 
that the gin is to remain where it is, and be used by both parties, is 
not in conflict with the deed. Damages for excluding the plaintiff 
from sharing in the use will be measured by the value of such right- 
ful use as he has been deprived of, and not by the value of his inter- 
est in the property. 

. If the defendant’s promise, as declared upon, be absolute, and, as 
proved, it be in the alternative, the declaration ought to be amended 
to conform. To provide for either aspect in conflicting evidence, 
there should be two counts in the declaration. 


Realty. Personalty. Contracts. Evidence. Deeds. Be- 
fore Judge Crawrorp. Talbot Superior Court. March 
Term, 1879. 


Odom brought ease, alleging that he and Smith were ten- 
ants in common of a certain plantation in Muscogee coucty ; 
that they portioned the same among themselves, and that it 
was agreed that four laborers’ houses, on the land which 
Smith received in the partition—should be Odonv’s property, 
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and that he might remove them; that on Smith’s land was a 
gin-house, in which was a cotton gin, gearing and band, 
that were not divided, but were to be used jointly ; that 
Smith refuses to permit him to remove the houses, and to 
use the gin, for which he asks five hundred dollars damages. 
The defendant pleaded the general issue. 

Odom testified, in brief, as follows: Smith and he par- 
titioned the land, Smith getting that portion which is west 
of Randall’s creek, plaintiff that on the east; the houses 
were on the land Smith received; the parties respectively 
conveyed title to each other. It was agreed that Odom 
should have four framed houses for laborers, and should 
have the privilege of removing them; the houses were 
worth $100 each. Plaintiff got two, and Smith refused to 
let him have the other two. Nothing was said at the time 
of the partition about the sale of a gin, gin-gearing and 
band, which was in a gin-house on that part of the land to 
which Odom made Smith a deed, in which gin, gin-gearing 
and band, each of the parties owned a half interest, but it 
was agreed that Odom should have the privilege of gin- 
ning; this privilege Smith refused him. 

Smith testified as follows: Wen he and Odom parti- 
tioned the land, he received adeed from Odom, and thought 
that Odom’s interest in the gin, gin-gear and band, went 
with the land as fixtures; nothing was said and no agree- 
ment made about it. It was agreed that Odom should have 
two houses, 10,000 shingles and 3,000 feet of lumber. Odom 
got two houses, and he was ready to pay him for the shingles 
and lumber; lumber was worth $1.00 per hundred feet, 
shingles $2.00 per thousand. Odom had never de- 
manded or asked for them. He endeavored to have the 
agreement as to the houses put into the deed but Odom pre- 
vented it. 

George W. Parsons testified as follows: Knows the 
houses ; they are worth sixty-five dollars each, contain 3,000 
feet of lumber. I was present when lands were partitioned 
and deeds made; the houses were divided and nothing was 
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said about gin, gearing and bands. Smith said put the 
agreement about the houses in the deed, Odom said just 
call witnesses to the agreement. 

T. J. Rich testified that Odom told him that he was to 
have four houses, or two houses, 10,000 shingles and lumber 
enough to build a house. 

Other evidence was introduced not material here. 

The jury found a verdict for two hundred and fifty dol- 
lars for plaintiff. 

The defendant moved for a new trial upon the following 
grounds : 

1. Because the court admitted the evidence of plaintiff 
as to the contract in relation to the houses, gin, ete. 

2. Because the court refused to rule out the parol evi 
dence of the contract. 

3. Because the verdict is contrary to law and evidence. 

4. Because the court charged the jury as follows: “The 
court instructs you that gins and gin-bands are personal 
property, and are removable whenever the land is sold; 
that neither the gin nor band goes with it; they do not be- 
long to the Jand as fixtures, and the court so instructs you.” 

5. Because the court charged as follows: “And if you 
find further that it was agreed between the parties that Dr, 
Smith might elect to give him 10,000 shingles and lumber 
sufficient to build one of thé houses, and Dr. Smith did not 
comply with that part of the contract, or at least did not 
elect to perform that part of the contract, then he is not 
entitled to claim that the value of the lumber and the value 
of the shingles shall be the amount of damages, but the 
amount of damages will be the value of the houses.” 

6. Because the court charged as follows: “It 3 also 
claimed by the defendant that it was agreed, if any legal 
agreement was made at all between the parties, that the 
plaintiff was to have 10,000 shingles, and as much good 
lumber as one of the houses contained, at his (Dr. Smith’s) 
option. If you find the contract to be that way, that it was 
to be at his option, then the legal effect was that he must 
do one or the other of these things, that is to say, he must 
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have let him have the houses, or he must have given him 
as mach lumber as would build one of the houses, and 
10,000 shingles beside. And if he does not do the latter, 
then he is liable in damages to him for the former, that is 
to say, if he does not give him the shingles, and lumber 
enough to build one of the houses, if he has not elected to 
do so, and done so, on failing to do that, he is then liable to 
him for the value of the houses, as I instructed you.” 

The motion was overruled, and defendant excepted. 

A cross-bill of exceptions was also filed by plaintiff, not 
necessary to be reported. 


Sarru & Lrrrve, for plaintiff in error, cited, Code, $2219. 
39 Ga., 471; Ist Bailey’s S. C. R., 540. 


Prasopy & Brannon, for defendant, cited Ist Hill, 176; 
5 Pick , 487; 4 Mass., 514; 46 Ga., 19; 25 Zb., 331; 29 
Ib., 298; Code, §§2219, 2302, 2303. 


Buirckey, Justice. 


1. “Realty, or real estate, includes all lands and the build- 
ings thereon, and all things permanently attached to either, 
or any interest therein or issuing out of, or dependent 
therecn. The right of the owner of lands extends down- 
wards and upwards indefinitely.” Code, §2218. Where 
there is a conveyance of land by deed, containing no reser- 
vations as to the buildings, a parol understanding that the 
vendor retains the ownership of the houses, with the right 
to enter and remove them, is certainly inconsistent with the 
deed. Such a stipulation ought to find a place in the in- 
strument, or in some collateral writing. If left out by 
mistake, the mistake ought to be properly pleaded and fully 
proved. Inthe present case, the parol evidence touching 
the houses was in the very teeth of the writing, and ought 
to have been excluded. 

2. The section of the Oode above recited declares that all 
things permanently attached to either land or buildings are 
realty. And the next section adds: “Anything intended 
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to remain permanently in its place, though not actually 
attached te the land, such asa rail-fenee, is a part of the 
realty, and passes with it. Mazhinery not actually attached, 
but movable at pleasure, is not a part of the realty.” 
Applying these provisions to the running-gear of a cotton- 
gin, in position for nse and attached to the gin-house, there 
is, we think, a presumption that the attachment is perma- 
nent, and therefore this species of property is prima facie 
realty, and passes with the land. On the other hand, the 
gin itself and the band used to connect it with the running- 
gear are personalty, and will not pass with the land without 
express agreement or something equivalent. But the whole 
establishment for ginning may be treated by the parties as 
realty if such is their mutual intention, and in that event 
a conveyance of the land and appurtenances would pass the 
whole. So, they can, if they please, deal with the ranning- 
gear, as well as with the gin and band, as personalty, and 
effect may be given to their true intention if it can be as- 
certained from the ves geste of the contract. While the 
law classifies such articles as these, it at the same time 
recognizes their ambiguous or variable character, and per- 
mits the parties to class them differently in different in- 
stances. The element of intention enters into the question 
of permanency, whether of attachment or placing, and the 
intention is open to investigation by parol evidence. We 
hold that such evidence respecting the real contract touch- 
ing the running-gear, the gin and the band, was not incon- 
sistent with the deed in the present case. The parties had 
been tenants in common. But the qnestion of intention 
was for decision by the jury, and not by the court. The 
court should have instructed the jury what the several arti- 
cles were, prima facie, leaving it to the jury to say whether, 
from the parol evidence, the parties had a mutual intention 
to treat them differently, and contracted accordingly. See 
some conflicting authorities cited in Ewell on Fixtures, 344. 

3. If inthe real transaction as both parties understood it, 
the maker of the deed retained his interest in the gin and 
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band, or in these and the running-gear, a parol agreement 
making the reservation, and stipulating that the gin was to 
remain where it was and be used by both parties, is not in 
conflict with the deed. We think, too, that the damages for 
excluding the plaintiff from sharing in the use would be 
measured, not by the value of his interest in the property, 
but by the value of such rightful use as he has been de- 
prived of. The gin is still in its proper place, and he isas 
much the owner of it as ever. As the land and house are 
no longer his, in whole or in part, his right to use the gin 
where it stands is not the result of title but of special con- 
tract, and his grievance is a breach of that contract. 

4. Asthe charge of the court treated of an alternative 
promise on the part of the defendant, and only an absolute 
promise was alleged in the declaration, the charge went 
beyond the pleadings, and was therefore erroneous. If the 
plaintiff considered an alternative promise proved, and. 
meant to rely upon it, he should have amended his declara- 


tion to conform to the evidence. Perhaps the evidence 
was conflicting, and if so, to provide for either aspect of it, 
there should have been two counts in the declaration. At 
all events, the court should not have charged as if there 
were two counts when there was but one. The judgment 
is reversed on both writs of error. 

Judgment reversed. 


Tue Cenrrat Rattroap Company vs. Brunson. 


1. The court of the county whence cotton is shipped has jurisdiction 
to try a claim for failure to deliver the same, or part thereof, at the 
place of destination by a railroad company. 

. Evidence that other persons had cotton stolen from their bales at 
the depot where it was shipped is not admissible to show that the 
company or its agents stole the plaintiff's cotton, though such cot- 
ton was stolen during the months when plaintiff's was shipped and 
by employees of the company, the issue being the loss of the cotton 
in weight by evaporation or by the fault of the carrier. 
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3. The judgment being reversed on the admission of the said evidence, 
no opinion is expressed on the weight of the evidence generally, 
except that this illegal testimony may have influenced the jury and 
controlled the verdict. 

















Jurisdiction. Evidence. Lailroads. New trial. Be- 
fore Judge Simmons. Houston Superior Court. May 
Term, 1879. 






Brunson brought two snits against the Central Railroad 
in Houston county court for about $150.00. He alleged that 
in the months of September, October, November and De- 
cember, 1877, he had delivered to the company at Perry, 
Ga., ene hundred and ninety-three bales of cotton to 
be transported to Macon, and delivered to Campbell & 
Jones, and Saulsbury, Respess & Co.; that the company 
failed to deliver something over sixteen hundred pounds of 
this cotton, and that demand for payment had been made 
and refused. 

The cases were appealed to the superior court and tried 
together. The main question involved was whether the 
cotton lost in weight from natural causes incident to ship- 
ment, like evaporation, or through fault on the part of the 
defendant. The jury found for the plaintiff $72.90. De- 
fendant moved for a new trial on the following, among 
other grounds : 

(1.) Because the court overruled a motion to dismiss the 
case for want of jurisdiction. 

(2.) Because the court admitted testimony as to losses of 
cotton suffered by other parties about the same time 
through the dishonesty of some of defendant’s employees. 

(3.) Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled and the defendant excepted. 























W. S. Wattact, for plaintiff in error. 





Duncan & Mituer, for defendant. 
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Jackson, Justice. 





1. We think that the superior court of Houston county 
had jurisdiction to try this case. It was a case which arose 
against the company for failure to deliver cotton com- 
mitted to it as a carrier at Perry, in Houston county, and to 
be transported thence to another point. The contract was 
there made and the bailment there began, and the damage 
may have there been done by the failure of the company to 
ship it. 54 Ga., 251. 

(2. 3.) Under the issue for trial, we think that the court 
erred in admitting testimony that other people’s cotton had 
been stolen by agents of the company at Perry. It is too 
remote to affect this particular cotton of this plaintiff. The 
issue was 7s loss, whether it weighed less than when 
shipped, and if it did whether that was caused by evapora- 
tion, or by the fault of the carrier. As this testimony may 
have controlled the verdict we award a new trial, without 
expressing an opinion on the weight of the evidence. 
Judgment reversed. 


Moore vs. Roserson, sheriff 


Jurisdiction as to issuing writs of habeas corpus and adjudicating 
t.ereon is not conferred by the Code upon the court of ordinary, 
but upon the ordinary. In hearing and determining such writs, the 
ordinary acts as an inferior judicatory, or special habeas corpus court 
For this reason the constitution of 1877. by restricting the jurisdic- 
tion of courts 01 urdinary ‘n some respevts to ‘‘ county matters,” 
does not terminate or withdraw the statutory power of the ordinary, 
previously granted, to preside on the return of writs of habeas 
corpus, 


Habeas corpus. Ordinary. Jurisdiction. County Mat- 
ters. Before Judge Harris. Wayne County. At Cham- 
bers. April 3, 1879. 
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Moore applied for the writ of habeas corpus requiring 
Roberson, the sheriff of Wayne county, to show cause why 
he should not surrender to petitioner the possession of cer- 
tain minors, petitioner’s children. The writ was issued, 
and Ruberson replied that he held the minors for the pur- 
pose of carrying out the judgment of the ordinary of said 
county on a proceeding by habeas corpus instituted by 
Mary A. Moore. To this answer the petitioner demurred, 
upon the ground that the ordinary had no jurisdiction to 
issue the writ of habeas corpus, or to hear and determine 
the same, and therefore his judgment was a nullity. Judge 
Harris, of the superior court, overruled the demurrer and 
refused the discharge, whereupon the petitioner excepted. 


Symmes & Arxinson; S. W. Hrron, for plaintiff in error. 


- Jonn D. Romeo; Mersuon & Smrru, for defendant. 


BLEoKteEy, Justice. 


The first section of the sixth article of the constitution 
of 1877 reads thus: “ The judicial powers of the state shall 
be vested in a supreme court, superior courts, courts of 
ordinary, justices of the peace, commissioned notaries pub- 
lic, and such other courts as have been or may be estab- 
lished by law.” The sixth section of the same article is in 
these words: “The powers of a court of ordinary, and of 
probate, shall be vested in an ordinary for each county, 
from whose decision there may be an appeal (or, by consent 
of parties, without a decision) to the superior court, under 
regulations prescribed by law. The courts of ordinary shall 
have powers in relation to roads, bridges, ferries, public 
buildings, paupers, county officers, county funds, county 
taxes, and other county matters, as may be conferred on 
them by law. The ordinary shall hold his office for the 
term of four years, and until his successor is elected and 
qualified.” The twelfth article of the constitution, after 
declaring as the supreme law the federal constitution, stat- 

8g 
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utes and treaties, and as next in authority the constitution 
itself, proceeds thus: ‘In subordination to the foregoing, 
all laws now of force in this state, not inconsistent with this 
constitution and the ordinances of this convention, shall 
remain of force until the same are modified or repealed by 
the general assernbly.” When the constitution was adopted 
the ordinary had power, by virtue of an act passed in 1868, 
(amended in 1872), to issue and adjudicate upon writs of 
habeas corpus, except in cases of persons charged with fel- 
ony. Code, §4011. This was a power, not vested in the 
court of ordinary, but vested in the ordinary as an inferior 
judicatory, or special habeas corpus court. See 34 Ga., 91. 
It is contended that the sixth section of the sixth article of 
the constitution, above quoted, is inconsistent with the act 
of 1868, because the subjects of jurisdiction appertaining 
to the court of ordinary are all enumerated, none of which 
can be construed to embrace writs of habeas corpus. Grant 
that it would be incompetent for the legislature to give to 
the court of ordinary the power to issue or adjudicate upon 
such writs, it would not follow that the ordinary could not 
be invested with such power. And this latter having been 
done before the; constitution was adopted, we see not why 
the provision is not still in force. There is not the least 
incompatibility in confining the court of ordinary to the 
several enumerated subjects of jurisdiction, and at the 
same time constituting the ordinary a special court to deal 
with cases of habeas corpus as they may, from time to 
time, chance to arise. 
Judgment affirmed. 
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Ivey et al. vs. Corqurrt, governor, for use. 


(Warner, Chief Justice, being engaged in presiding over the senate organized asa 
court of impeachment, did not sit in the following case.] 


. Tax-books are admissible in evidence as tending to show ownership 
of property and value put thereon by the owner, and in suit on a 
sheriff’s bond for failure to serve the owner of such property it is 
not error to admit the evidence, particularly in connection with other 
evidence to the same effect, to throw light on the question of dam- 
age to plaintiff by reason of the sheriff’s failure to serve so as to 
lose the term to which the writ was returnable. 

. Ina contest between the sheriff and the plaintiff, the latter and his 
counsel need not examine the papers to see that the officer has per- 
formed his official duty, but may rely upon the presumption that 
he has discharged it, 

. In a suit on the sheriff’s bond for failure to serve a defendant, the 
measure of damages is the loss sustained in that action by the fail- 
ure; and where two notes were sued on and the title to one in plain- 
tiff was in doubt, and the damages found are not in excess of the 
loss of the other, about the ownership of which there was no dis- 
pute, and the proof of loss by the failure is sufficient to sustain the 
verdict, the verdict should stand. 


Evidence. Sheriff. Damages. Presumptions. Ver- 
dict. Before Judge Crawrorp. Muscogee Superior Court. 
May Term, 1879. 


Reported in the opinion. 
Prazsopy & Brannon, for plaintiffs in error. 


J. M. Russert; Toorxrton & Grimes, for defendant. 


JACKSON, Justice. 


This was a suit on a sheriffs bond for failure to serve a 
defendant; the verdict was for the plaintiff, and defendant 
moved for a new trial. Error is assigned on the refusal to 
grant the new trial. 

1. Substantially but three grands are alleged in support 
of the motion. It is said that tax-books showing the own- 
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ership by the party whom the sheriff failed to serve were 
wrongfully admitted. If they were there is evidence with- 
out them to support the verdict. But they are admissible 
in such cases to show ownership and value put on the prop- 
erty by the person owning it, especially in connection with 
other proof. 56 Ga., 304; 58 Ga., 446. 

2. It was said, secondly, that the plaintiff ought not to 
recover because his attorney did not see to it, by examining 
the papers, that defendant was served. In a contest be- 
tween the plaintiff and the sheriff, the counsel had the 
right to presume that the officer did his duty, and to rely 
upon it. It might be different in a case between client and 
attorney. See 59 Ga., 327. 

3. It is said again that the rule laid down by the court to 
measure plaintiff's damage by the conduct of the sheriff 
was wrong. That rule is that the loss sustained in the case 
plaintiff sued is the right measure. He sued the notes 
which he had a right to do without suing for their consid- 
eration, the land, the title to which was still in him as he 
gave bond for title to defendant. The measure of dam- 
ages is the loss he sustained on the notes, and not the dete- 
rioration of the price of the land. The evidence supports 
the verdict. About one note sued, a point was made that 
the title had not passed to plaintiff. It matters not. The 
other note sued is larger than the verdict, and the evidence 
that plaintiff lost it by the failure of the sheriff to serve 
the maker is sufficient to support the verdict. 

Judgment affirmed. 


Hoop vs. Parxker. 


To deny that a judgment ought to have been rendered, on account of | 
pre-existing facts, is to go behind the judgment. Where the alleged 
debtor, after due service of the summons in a justice’s court, has 
failed to plead his discharge in bankruptcy because the justice of 
the peace has told him that it was unnecessary and that no judg- 
ment would be rendered against him, a judgment subsequently ren- 
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dered at the time and place appointed in the summons cannot be re- 
sisted by affidavit of illegality based on this misconduct of the mag- 
istrate. 
















Judgment. Illegality. Before Judge Smmons. Pike 
Superior Court. April Term, 1879. 





Reported in the opinion. 





J. A. Hunt, for plaintiff in error. 


No appearance for defendant. 







B.iEckK.Ey, Justice. 






On the 12th of November, 1878, a ji. fa. was issued in 
favor of Parker against Hood as maker, and McLean as in- 
dorser, for seventy dollars principal, on a judgment ren- 
dered in a justice’s court on the 25th of October in the 
same year. Taking the dates as the record presents them, 
the fi. fa. was levied upon one bay horse as the property of 
Hood, on the 11th of February, 1878, and Hood, on the 
16th day of the same February, made an affidavit of ille- 
gality, giving bond, in terms of the statute, which bond 
was executed in the presence of a magistrate on February 
16th, 1868. On April 1st, 1878, the affidavit of illegality 
was sustained, and the plaintiff entered an appeal to the su- 
perior court. The result of this confusion of dates is, that 
the levy was made nine months before the fi. fa. issued ; 
the bond was executed ten years before it was needed; the 
affidavit of illegality was made before the /. fa. issued or 
the judgment on which it was founded was rendered ; and, 
finally, the affidavit was sustained and the appeai taken be- 
fore either the judgment or the fi. fa. had any existence. 
We infer, of course, that some of the dates are erroneous, 
unless time in the good county of Pike has become sadly 
mixed. 

In the superior court the affidavit of illegality was de- 
murred to as insufficient in law, and the demurrer was sus- 
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tained, the court holding that the matters alleged were not 
available in that species of remedy. The grounds of ille- 
gality set forth were, first, that since the making of the debt 
sued on, the defendant has been discharged in bankruptcy, 
and that the debt was provable and actually proved ; 
second, that the defendant appeared in court and proposed 
to file his plea of discharge, when he was informed by the 
justice of the peace presiding that it was unnecessary, and 
that no judgment would be rendered against him—that he 
might go home and rest content ; wherefore defendant left, 
and had no intimation that judgment had been rendered 
against him until the 7. fa. had issued ; and third, that the 
judgment was void and of no effect. This last ground is 
good for nothing because it is too general ; it fails to point 
out why the judgment was void. Most probably it simply 
embodies the affiant’s conclusion, drawn from the two pre- 
ceding grounds. But the conclusion is not sound, for the 
jurisdiction of the magistrate to render a judgment was not 
divested by his declaration from the bench that he would 
not render it, and that pleading the discharge was unneces- 
sary. The rendition of judgment after such assurances, and 
after the party had withdrawn from the court on account of 
them, was, even if not corrupt, deeply and shockingly erro- 
neous ; but the remedy was certiorari, and not an affidavit 
of illegality. There isno denial that summons was duly 
served, and it is plain that the defendant might have 
pleaded and defended if he had been so disposed. He can- 
not be heard upon an affidavit of illegality to show why he 
did not exercise this privilege. The Code says, “ If the de- 
fendant has not been served, and doés not appear, he may 
take advantage of the defect by affidavit of illegality ; but 
if he has had his day in court, he cannot go behind the 
judgment by an affidavit of illegality.” §3071. And 
equally strict, if not more so, was the law prior to the Code. 
7 Ga., 204; 8 Jb., 148; 11 Zb., 1387, 220. There was no 
error in sustaining the demurrer to the affidavit. 
Judgment affirmed. 








SEPTEMBER TERM, 1879. 


Lavina vs. The State. 







Lavina vs. THE Strate or Georctia. 










. Though an illegal arrest be made in Stewart county, yet if the per- 
son arrested be forcibly taken to Randolph county and there ille- 
gally detained, the latter county has jurisdiction to try the offense 
of false imprisonment, that offense being also complete by the 
unlawful cetention in Randolph county, under sections 4364, 4365 
of the Code. 

2. If a person be arrested as a fugitive from justice from another state 
by a private person without warrant, he must be carried, without 
delay, before the most convenient officer qualified to receive an affi- 
davit and issue a warrant, and if he be detained beyond a reasona- 
ble time without being carried before such officer, the person arrest- 
ing or detaining him commits the offense of false imprisonment, 
especially if the person arrested and detained be not the alleged fugi- 
tive, but an innocent man, and his detention be accompanied with 
maltreatment, such as force and chains. 

. The verdict is supported by law and evidence, 





















Criminal law. Jurisdiction. Before Judge Hoop. Ran- 
dolph Superior Court. November Adjourned Term, 1878. 






Reported in the opinion. 






H. Frevper, by brief, for plaintiff in error. 









James T. FLewe ten, solicitor-general, by A. Hoop, Jr., 
for the state. 





J ACKSON, J ustice. 










A homicide was commited in North Carolina, and the 
governor of that state issued a proclamation for the arrest 
of the slayer, offering a reward for his arrest. The defend- 
ant arrested, without warrant, a man in Stewart county, 
‘Georgia, and carried him to Randolph county, where he was 
‘detained until sent for by the governor of North Carolina, 
when he was discharged, not being identified as the right 
man. He was not taken before an officer in Stewart county, 
but after he got to Cuthbert, the defendant took legal ad- 
vice and took him before an officer and had him imprisoned. 
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*He had chained him in a buggy and thus took him, during 
the night, to Cuthbert, arriving there next day. 

The defendant being found guilty of false imprisonment, 
made motions for a new trial, and in arrest of judgment. 
They were not granted, and he excepted. 

1. The motion to arrest the judgment, and one ground of 
the motion for a new trial are grounded upon the idea that 
the offense was committed in Stewart county, and therefore: 
that the superior court of Randolph county had no juris- 
diction thereof. 

It is true that the original arrest was made in Stewart: 
county, but the man arrested was taken illegally to Ran- 
dolph, carried through that county, or a part of it, chained 
in a buggy, until the defendant arrived with him at Cuth- 
bert, there put in jail, and when discharged, re-arrested for 
having a pistol concealed in Stewart. False imprisonment 
was thus complete in Randolph county. Code, §$4364, 
4365, 4366, 2990, 2991, 4724, 4725. 

2. While section 56 of our Code, by construction and im- 
plication,may possibly authorize arrest of a fugitive from jus- 
tice without warrant, yet the person so acting must, as soon as 
he can, without unnecessary delay, take the alleged fugitive 
before a magistrate in such case, as in all other arrests with- 
out warrant, and if not done in a reasonable time, the im- 
prisonment is illegal, under section 4725 of our Code, 
already cited. So that the court was right in charging the 
jury to that effect. Harris vs. City of Atlanta et al., Feb- 
ruary term, 1879. 

3. The verdict is in accordance with law and supported 
by the evidence. Even if the person arrested had been the 
fugitive from justice from North Carolina, the conduct of 
the defendant was illegal and oppressive; much more is 
such conduct an outrage when an innocent man was thus 
deprived of his liberty and ignominiously maltreated while 
so deprived of it. 

Judgment affirmed. 
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Cooper vs. Tue State or Grorais. 






(Warner, Chief Justice, being engaged in presiding over the senate organized as » 
court of impeachment, did not sit in this case.] 





1, In a county court’ governed by local statute, it was not cause for 
discharging the prisoner that the solicitor representing the state had 
failed to sign the accusation as the statute requires until after ar- 
raignment had been waived, the parties had announced ready and 

the jury had been stricken, it not appearing that at the time the 
motion for discharge was made and the signature supplied, any of 
the jurors had been sworn. The court properly allowed the solicitor 
to sign then, and proceed with the trial, if the waiver of arraign- 
ment was not withdrawn, and no further time was requested to plead 
or prepare for trial. 

. The evidence was not insufficient, nor the punishment excessive. 














Criminal law. Indictment. New trial. Before J udge 
Wricut. Dougherty County. At Chambers. February 
21, 1879. 






Reported in the opinion. 






H. Moreay, for plaintiff in error. 






Wituiam Ottver, county solicitor; D. A. meer for 
the state. 





Bieck.ey, Justice. 






1. The signature of the solicitor to the accusation was 
made requisite by the loca] statute applicable to the case. 
His omission to sign was not brought to the attention of 
the court until after arraignment had been waived, nor 
until both parties had announced ready, and the jury had 
been stricken. Whether any of the jurors had been sworn 
does not appear. At this stage, a motion was made to dis- 
charge the prisoner because the accusation was unsigned ; 
which motion the court denied, but permitted the solicitor 
to sign then, and the trial proceeded. ‘There is no sugges- 
tion that the waiver of arraignment was withdrawn, or that 
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further time was requested to prepare for trial. The an- 
nouncement of ready, previously made, was left standing. 
Suppose that, instead of an unsigned accusation, there had 
been none at all, and that the various steps just recited had 
been taken, there certainly would have been no cause for 
| turning the prisoner loose. The remedy in a criminal court 
for the want of the essential initiative pleading is to supply 
it if it can be supplied, and not to discharge the prisoner. 
He may be held in custody until it can be prepared. Where 
an indictment is necessary, he may be held until it can be 
ent to and acted upon bya grand jury. An accusation, 
under the local statute, is a substitute for an indictment ; 
and so, if the solicitor had done nothing in the way of 
drafting it, and a trial had been entered upon without it, 
the prisoner would have had no right to be discharged, but / 
the solicitor could have drawn it up at once and signed it, 
his signature being all the verification required. It is true 
that the trial,so far as it had progressed, would go for 
nothing if the prisoner chose to stand upon his strict rights. 
Now, the accusation being in the place of an indictment, 
and the signature of the solicitor being indispensable to its 
completeness, an unsigned accusation is just the same as 
none; and, therefore, in the present case the existence of 
the accusation is to be dated only from the time the signa- 
ture was added. Undoubtedly, the prisoner was not bound 
by his previous waiver of arraignment, nor by his announce- 
ment of ready, nor by the selection made of the jury, and 
it was his privilege to recede from any or all of these pre- 
mature steps. But he made no offer and signified no wish 
to recede. What he did was to move for a discharge ; and 
his complaint now is, not that he was tried without actual 
arraignment or a fresh waiver, or without hearing from 
him over again as to readiness, or without a new strike or 
selection of the jury, but that his motion for discharge was 
denied, and-that the solicitor was permitted to sign the 
accusation, and go on to try him. The real and only point 
which he made to the court was, that he was entitled to his 
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discharge because the accusation unsigned was fatally de- 
fective, and it was too late to sign it. The point was very 
properly ruled against him. 

2. We are unable to pronounce that the evidence was 
insufficient to convict, or that the panishment adjudged 
was excessive. 

The judge of the superior court did not err in refusing 
to sanction the petition for a certiorari. 

Judgment affirmed. 











Coker vs. Smiru. 







[Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 










Where, after a mortgage upon realty has been foreclosed, the mort- 
gagee files a bill in equity to enforce his rights under the judgment 
of foreclosure, and has a receiver appointed to take charge and 
possession of the realty, but the receiver fails to reduce all the 
realty to possession, and the fact that all was not in the possession 
of the receiver not being brought to the notice of the court, a de- 
cree was had in the equity cause and a sale under the decree, the 
person in adverse possession of that part of the land which the re- 
ceiver had not reduced to possession not having been made a party 
to the bill, the court of equity, in confirming the sale, will not, upon 
mere motion or petition, order such adverse holder removed, where 
his possession was acquired before the bill was filed, though it be in 
proof that he came in possession as a purchaser under the mort- 
gagor and after the judgment of foreclosure at law, but prior to the 
decree under which the sale was had. 




















Equity. Title. Parties. Practice in the Superior Court. 
Before Judge Crisp. Sumter Superior Court. April 
Adjourned Term, 1879. 







Reported in the opinion. 







Coox & Ho tis, for plaintiff in error. 





Hinton & Matuews, for defendant. 
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JACKSON, Justice. 


Coker foreclosed a mortgage upon certain real estate be- 
longing to Worrill, and trouble and difficulties arising to 
enforce the judgment at law, he filed a bill in equity and 
had a receiver appointed to take charge and possession of 
the land. The receiver failed to possess himself of all of 
the land, but a part of it was held by Smith, not under the 
receiver but by purchase from Worrill, before the bill was 
filed, though after the foreclosure at law. A decree was 
had on the bill and a sale of the land under the decree, and 
Coker bought it. ‘The fact that Smith was in possession of 
part of it seems to have been unnoticed when the decree 
was had. Smith was not made a party to the bill and had 
nothing to do with the decree, which seems to have been a 
consent decree agreed upon between Coker and Worrill. 
After the sale under the decree Coker filed a petition to 
have Smith removed, returnable to the first term of the 
court, to be then tried and determined. The court, on de- 
murrer to the proceeding, refused to entertain it, and dis- 
missed it, whereupon Coker excepted. 

Under the English practice a supplemental bill was 
necessary to enforce the decree and sale against Smith. 
This course might be followed with us or the original bill 
might be amended so as to serve Smith regularly and let 
him have his full day in court; but upon mere motion or 
petition, we do not think he can be made summarily to re- 
spond and be removed. Story’s Eq. Pleadings ; Code, §4181. 
From this section of the Code it would seem that Smith 
should have been made a party to the bill by amendment, 
and then he could open the whole merits and show any rea- 
son in equity why the decree would not be just to him, and 
not be called on merely to show why he should not be 
ousted of possession undera decree to which he was no par- 
ty and under which he held nothing. 

At sheriff's sale nobody can be affected who holds ad- 
versely. The purchaser must sue before he can oust such 
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tenant. An assignee since the judgment may be summarily 
dispossessed, but not one before judgment. Code, §3651. 
So it would seem under a sale by a decree, one who buys 
before the decree ought not to be turned out, much less if 
he buys before the bill was filed. See 56 Ga., 666, when a 
branch of this case was here before; and 60 Ga., 680, 
where those holding under the receiver were put out of 
possession. In this case at bar there is no pretense that 
Smith held under the receiver. See also 23 Ga., 319, and 
Code, §§2624, 3638. 

Judgment affirmed. 














McCouttocn vs. Goon, Smart & Company. 









. The general law providing for affidavits of illegality to executions 
does not apply to distress warrants for rent, defense to such war- 
rants being specially provided for on condition of giving security 
for the eventual condemnation money. Where security is not given, 
the levying officer is not authorized to receive any affidavit, or to 
return any issue for trial, and if he so do, the court should dismiss 
the same on motion. After the counter-affidavit is dismissed, buth 
parties are out of court. 

2. Only landlords, or those to whom they have duly assigned their 

liens for rent, can collect by distress warrant; and if other creditors 

resort to this remedy, they will do so at the peril of answering for 
all damages. 










Landlord and tenant. Distress warrant. Illegality. Be- 
fore Judge Lawson. Jones Superior Court. April Term, 
1879. 










Good, Small & Company sued out a distress warrant 
against McCulloch for rent. A levy was made and the 
defendant filed his counter-affidavit setting up that the rela- 
tion of landlord and tenant did not exist between plaintiffs 
and himself, and that if they held his rent-note by transfer 
from his landlord, Middlebrooks, they took subject to the 
equities existing between him and Middlebrooks, and as he 
had paid the latter in full, they could not recover. 
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The defendant, as he alleged in his counter-affidavit, was 
unable to give bond on account of his poverty, and thus 
the property levied on remained in the hands of the sheriff. 

When the case was called, it being in the superior court 
on appeal from the county court, plaintiffs moved that the 
appeal be dismissed because defendant had not replevied 
the property, and had failed to give bond for the eventual 
condemnation money, although the property levied on had 
been sold by order of the county judge, and the proceeds 
were then in court to answer the final judgment, and 
although defendant was unable to give bond on account of 
his poverty. The court ordered that the counter-affidavit 
be dismissed, and the distress warrant proceed. 

The defendant then offered to show that plaintiffs were 
not his landlords, and were only holders of his note for 
rent given to his landlord, and therefore had no right to 
the remedy by distress warrant. 

This the court refused to permit. To all of this defend- 
ant excepted. 


C. L. Bartierr; R. V. Harpeman, for plaintiff in error. 
No appearance for defendants. 


Bueckiey, Justice. 


1. There is a general system for attacking the legality of 
“an execution ” which has been levied upon property; and 
a part of that system is, that the defendant may or may not 
resume possession of the property, at his option. He may 
either leave the property with the levying officer, or give 
bond with good security for its forthcoming, and keep it 
himself pending the proceedings upon his affidavit of ille- 
gality. Code, §§3664, 3672. Ina broad sense, a distress 
warrant for rent may be called an execution, but the stat- 
utes do not so denominate it; on the contrary, they call it 
a distress warrant, and a special system is provided for re- 
plevying the property and contesting the debt. “The 
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party distrained may in all cases replevy the property so 
distrained by making oath that the sum or some part thereof, 
distrained for, is not due, and give security for the eventual 
condemnation money: and in such case the levying officer 
shall return the same to the court having cognizance thereof, 
which shall be tried by a jury as provided for in the trial 
of claims.” Code, §4083. It is plainly a condition of 
returning the case for trial, not only that the affidavit shall 
be made, but that security shall be given for the eventual 
condemnation money. Here there was no security, and 
consequently there was no proper case for suspending 
action by the officer and returning the papers. The counter- 
affidavit was not duly in court, and when that appeared, to 
dismiss it was correct practice. Zoomer vs. Maman, this 
term. 

The offer of the defendant below to adduce evidence in 
denial of the relation of landlord and tenant, after he had 
lost all standing in court, was perhaps not serious. If in- 
tended as real business, it was simply remarkable. To hear 
evidence without something to apply it to, would be vain 
and fruitless labor on the part of a public tribunal. The 
dismissal of the counter-affidavit put both parties and the 
whole controversy out of court. 61 Ga., 199. 

2. To the argument that unless a poor man, unable to 
give security, can litigate a distress warrant on a mere affi- 
davit of merits and of his poverty, he is at the mercy of 
any pretended or real creditor who is bold enough to swear 
outa distress warrant for rent, we can only answer, as was 
ruled in Lathrop & Co. vs. Clewis, this term, that none but 
a landlord, or a person to whom his lien has been duly as- 
signed, can have a remedy by distress; and if others resort 
to it, they will do so at the peril of answering for all dam- 
ages. 56 Ga., 188. 
Judgment affirmed. 
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Morpny et al. vs. Pearsopy e al. 


{ Wanner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. All misnomers in pleadings being amendable instanter, a demise 
in ejectment from George Foster Peabody may be corrected by 
striking out George Foster and inserting Charles J., so as to make 
the name read Charles J. Peabody. 

. When the declaration contains two demises from different lessors, 

the plaintiff may recover by showing title in either lessor. In this 
case, the charge of the court “ that if there was a deed, and it gave 
the lot after Adela Arnold’s death to either one of the Peabodys, 
they might recover,” was only a particular application of this gen- 
eral rule, the defendant as well as the plaintiff claiming under the 
alleged maker of the deed. 
If land be wholly paid for by one person and the conveyance made 
to another, and the former goes into the exclusive possession and so 
remains, and after mortgaging the premises dies, and the convey- 
ance was never recorded and is not produced, being lost or destroyed, 
if its contents be doubtful, there ‘may be a fair presumption of 
either an express trust or resulting trust in fee in favor of the per- 
son whose money paid for it; but if the evidence show that the con- 
veyance created a remainder for the benefit of the nominal vendee 
or of his minor son, or if it show that all or even a considerable 
part of the purchase money was paid by the nominal vendee, any 
conjecture of a trust in fee in behalf of the late occupant of the 
property is rebutted. 

. The mortgagee having administered, as creditor, and sold and con- 
veyed the premises as administrator, and the purchaser having had 
the deed recorded within twelve months after its execution, such 
recording gave this deed no preference over the remainder, if any, 
created by the older unrecorded deed, the ulder deed not emanating 
from the intestate whose administrator made the younger, but from 
the person who conveyed to Gne of the plaintiff's lessors at the time 
or before said intestate entered into the possession. ‘The doctrine 
of voluntary conveyance with subsequent conveyance to a bona fide 
purchaser is not applicable to the facts in evidence. A request to 
charge may be disregarded where the charge as given embraces the 
same matter or as much of it as is appropriate. 

. Error cannot be assigned on the verdict of the jury, no motion in 
respect thereto having been made below. 


Ejectment. Misnomer. Amendment. Trust. Deeds. 
Registration. Charge of Court. New Trial. Before 
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Judge Crawrorp. Muscogee Superior Court. November 
Adjourned Term, 1878. 


Ejectment was brought on the demises of Joseph Jeffer- 
son, George H. Peabody and George Foster Peabody, 
against Mary E. and E. M. Murphy, tenants in possession, 
for two lots of land known as numbers two and three in a 
village near and above the city of Columbus, laid off by 
Seaborn Jones. The defendant, Mary E. Murphy, pleaded, 
in substance, as follows: 

On the — day of the title of the premises was in 
Jefferson. On that day he sold the same to Adela Arnold, 
who paid the purchase money therefor, went into posses- 
sion, and so remained until her death, which occurred on 
the — day of . At the time of the purchase she said 
to Jefferson that she wanted the place to go to a little son 
of George Peabody after her death, and the deed was so 
made, to-wit: to said Adela for life, with remainder to 
saidson. Neither George Peabody, nor his son, was in any 
way related to said Adela, nor was she bound in any way to 
provide for either. After the death of said Adela, letters 
of administration upon her estate were granted to Russell, 
who, after obtaining the usual and proper order, and after 
having duly advertised the same, sold the property to de- 
fendant for dollars, she being the highest and best 
bidder, and placed her in possession of the premises, where 
she has so remained ever since. She bought without notice, 
actual or constructive, of any deed to Peabody or to any 
one else. Ne such deed was ever recorded. She is a bona 
jide purchaser without notice, and Peabody is a mere vol- 
unteer, and therefore, in equity and good conscience, is not 
entitled to said land as against her. Wherefore she prays 
that plaintiff be enjoined from the further prosecution of 
said action against defendant for the recovery of said land. 

Plaintiff subsequently amended the count on the demise 
of George Foster Peabody, by changing the name wherever 
it appeared to that of Charles J. Peabody. 

83 
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The jury found the premises in dispute in favor of 
Charles E. Peabody. 
The facts, so far as material, are stated in the opinion. 


Wuurams & Crawrorp; J. M. Rosset, for plaintiffs in 
error. 


Prasopy & Brannon, for defendants. 


B.iEckey, Justice. 


1. Whether a misnomer is amendable does not depend 
upon whether it is slight or gross. No case is too desper- 
ate to be healed; all misnomers in civil pleadings are 
amendable. Code, §3483. Certainly, it is a wide miss to 
write George Foster when the draftsman means Charles J., 
but such a blunder is only a misnomer, and the remedy is 
easy and instantaneous. The rule of amendment is as 
broad as the doctrine of universal salvation. 

2. Both parties claimed under Jefferson, and the question 
‘was, to whom had Jefferson conveyed? The deed was 
destroyed, and one theory of its contents was that it created 
in Adela Arnold an estate for life, with remainder to Pea- 
body; and there was a question which Peabody, whether 
father or son. There was a demise from each. The court 
charged “that if there was a deed, and it gave the lot, after 
Adela Arnold’s death, to either one of the Peabodys, they 
might recover.” This was but a particular application of 
a well-known general rule, namely, that where the declara- 
tion in ejectment contains two demises, from different 
lessors, the plaintiff may recover by showing title in either 
lessor. Whoever understands the first principles of the 
action of ejectment will not need authority for so elemen- 
tary a rule as the one to which the court adverted. 

3. A thing certain in the case was, that Jefferson had 
received his purchase money and had made a deed. The 
deed, having been destroyed by fire, could not be produced. 
Whether it was made to Peabody the father, or to Peabody 
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the son, was open to contest. So it was, as to whether the 
fund which paid for the land belonged to the former or to 
Adela Arnold, or was some of it his, and some of it hers. 
It was also in dispute how the deed read; whether it de- 
clared a trust, or rested upon the doctrine of resulting trust, 
or whether it conveyed a clear estate to the grantee or his 
usee in fee simple, or whether it cut the estate into one for 
life in Adela Arnold, with remainder to one of the Pea- 
bodys after her death. She, it seems, went into exclusive 
possession, and so remained while she lived. She mortgaged 
the premises to secure her own debt, and died, leaving the 
incumbrance outstanding. The deed from Jefferson, which 
was the source of her title, if she had any, was never re- 
corded, and no copy of it was preserved. Under these 
circumstances, if the land was wholly paid for by her, and 
the real contents of the deed be left by the evidence in 
doubt, there may be a fair presumption of either an express 
trust in fee, or a resulting trust in fee, in her favor; but if 
it can be collected from the evidence that the instrument 
created a remainder in behalf of Peabody, father or son, or 
if the purchase money, or even a considerable part of it, 
was paid by Peabody, the father, any conjecture of a trust 
in fee solely for her benefit would be rebutted. There was 
evidence enough of the contents of the deed, and touching 
the real ownership of the purchase money, to enable the 
jury to find for the plaintiff ; and we do not think they were 
in any way misled by the instructions of the court, or that 
there was any failure to instruct legally and fully. There 
is every reasonable probability that Adela Arnold’s true 
estate in the premises was for and during her life, and that 
the deed created a remainder, either for Peabody or his 
son. This son was a minor at the time the deed was exe- 
cuted, but was of age when the case was tried. 

4. The remainder, if any, was not lost by failure to 
record the deed from Jefferson, and by the due and timely 
recording of the deed from Adela Arnold’s administrator. 
The two deeds did not attempt to send off two streams of 
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title from the same source. They are not conflicting muni- 
ments of title from the same grantor. The older one car- 
ries into Adela Arnold such title as she had ; and the younger 
attempts to convey from her estate a title in fee simple ;. 
and in this it would have succeeded if her estate had been 
invested with such title. The trouble with the younger 
deed, on the supposition that there was a remainder, is not 
that a prior deed had conveyed away Adela Arnold’s fee, 
but that she never had the fee. The two deeds do not lie 
side by side, but end to end, and the whole difficulty is, if 
Adela Arnold had only a life-estate, that the first pours 
nothing into the second. The preference which results 
from mere recording is not given, except where both deeds 
emanate from the same grantor. Code, §2705. Nor are the 
facts such as to make the doctrine of voluntary conveyance, 
with subsequent conveyance to a bona fide purchaser, appli- 
cable to the case. Adela Arnold made no voluntary con- 
veyance. If she ever had the fee, it was hers when she 
mortgaged the premises, and when she died. The requests 
to charge the jury, in so far as the matter of them was 
legal and appropriate, were covered by the general charge ; 
and, of course, where they proceeded on a wrong theory of 
the law in its application to the evidence, they ought to have 
been declined. We think the court committed no error. 

5. There was no motion for a new trial, and a direct 
assignment of error on the verdict of the jury is not allow- 
able. It seems that the jury at last ran off into a slight 
misnomer, writing the name Charles E., instead of Charles 
J. The name of this young Mr. Peabody has had quite a 
struggle to get a correct standing on the record and retain 
it. Ido not profess to be altogether certain, even now, of 
the precise name which he bears ; but the land is his. 

Cited for the plaintiffs in error: Code, §§2705, 2329, 
2632, 3492; 13 Ga.,1; 33 Zb., 569. 

Cited for defendants in error: Code, §3483; 7 Ga., 105; 
38 Jb., 443; 6 7b. 111; 9 2d. 28, 29; 27 7b. 101; 32 
Ib., 208. 

Judgment affirmed. 
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Haweins et al. vs. Taz INTENDANT, ETC., OF JONESBORO. 






{Warnzr, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 






. Though a statute require all voters to be registered, and none are 
registered, yet, if an election be held, and certain town officers pro- 
vided for by law be elected by the votes cast, and the persons thus 
elected enter upon and exercise their functions under color of such 
election, their predecessors yielding to their supposed right, they are 
officers de facto, and until displaced, may exercise all the powers of 
officers de jure. 

2. No tax upon property within the corporate limits of Jonesboro, can 
be legally collected by the town authorities until after assessment 
by three citizens of the town, who are freeholders ; and the intend- 
ant and commissioners being invested both with the appointing 
power and the power of reviewing assessments on appeal, cannot 
appoint any of themselves to act as assessors. Nor can the town 
Jay any tax without passing some ordinance or resolution fixing the 
the rate, and entering the same upon the minutes or books of the 
corporation. 

3. Whether a tax is necessary for purposes embraced within the char- 

ter, is matter for determination by the taxing power, and not by the 

courts. 

Where a whole year’s finances are involved in the questions made 

in the bill, the chancellor is not obliged to grant an ad interim in- 

junction, though he may believe the system of taxation illegal. He 
may leave the complainants to their remedies, or let them wait for 

a final decree on their bill. 



















~ 












Injunction. Officers. Tax. Municipal corporations. 
Before Judge Hittyer. Clayton County. At Chambers. 
April 22, 1879. 






Report unnecessary. 





Tiener & Hopnerr; Srewarr & Hatt, for plaintiffs -in 
error. 





W.S. Waterson; Mynatr & Hows t, for defendant. 









B.iEck ey, Justice. 


1. The local legislation applicable to the case is found in 
acts of 1872, p. 217, and acts of 1876, p. 150. This legis- 
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lation confines the right to vote for town officers to the reg- 
istered voters. There was no registry, and yet an election 
was held for intendant and commissioners, and certain per- 
sons were elected by the votes cast. Their predecessors in 
office yielded to their supposed right; the new board en- 
tered upon and exercised their functions under color of the 
election, and were thus in actual possession of the corpor- 
ate franchises. They were never ousted or displaced. Such 
of these facts as do not by direct, affirmative statement 
appear in the record, are fairly inferable from others which 
do so appear. It is insisted that the board had no power to 
levy and collect taxes, because the electors were not regis- 
tered as the statute requires. We think otherwise. It may 
be conceded that the intendant and commissioners were 
not officers of the town de jure, but they were undoubtedly 
such de facto; and that position enabled them to exercise, 
for the time being, all the powers appertaining to officers 
de jure. They were in under color of right, and had exclu- 
sive possession. If they did not constitute the governing 
body of the town, the town had no government actually on 
foot. 

2. The point against the legality of the assessment of 
property for taxation seems well taken. According to the 
charter, no tax upon property within the corporate limits 
of Jonesboro, can be collected by the town authorities until 
after assessment’ by three citizens of the town, who are free- 
holders. Not only are the assessors to be appointed by the 
intendant and commissioners, but the power of reviewing 
assessments on appeal is lodged with the same function- 
aries. The board, it seems, appointed three members of 
their own body a committee to assess the property. This 
was wholly unwarranted. Members of the board are not 
eligible to the appointment of assessors, for they have 
appellate functions to perform which are inconsistent with 
original assessment at their hands. Their judgment is to 
be reserved for ulterior exercise on appeal, and not put 
forth in the first instance. Moreover, when a statute com 
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fers the appointing power, and does not expressly authorize 
self-appointment, the appointment of some one other than 
self is always contemplated. The creator is not to be his 
own creature. It may be thought, and indeed it is so con- 
tended by counsel, that the doctrine of de facto officers 
may be applied to the assessors, just as we have applied it. 
to the intendant and commissioners, and that the acts of 
the assessors may thus be treated as valid. But this would 
be piling one de facto on another, and if such a cumula- 
tive process is to be pursued, what limit is there to the: 
number of offices which a commissioner de facto of the 
town of Jonesboro may occupy? Can we first invoke the: 
doctrine to make him a commissioner, and then continue to 
invoke it to make him anything and everything else? There 
is, furthermore, this material difference between his situa- 
tion as a commissioner and his situation as an assessor; his 
color of right to the former position is not void on its face ; 
the election returns, it may be presumed, neither showed 
him ineligible, nor the electors unregistered and therefore 
incompetent to elect him. In other words, the color is not 
one which vanishes the moment it is inspected. But the 
color of right to the latter position, if color it can be called, 
is its own destroyer; it fades away without exposure to 
anything extrinsic to itself. That he was ineligible, appears 
upon the very resolution by which he was appointed. The 
moment he produces his commission it is seen that one of 
his offices, looked at in the light of the law, is incompatible 
with the other, and that he has emerged, so to speak, from 
his own belly. It cannot be sound that an officer having, 
or sharing, the power of appointment to another office, can,. 
on general principles, become the incumbent of the latter, 
either de jure or de facto. The scheme of the charter of 
Jonesboro in respect to taxation is that it takes two groups 
of men to raise money by the imposition of taxes; one to. 
fix the rate, appoint assessors, and act as a board of appeal ; 
the other to act as assessors after appointment as such, and 
assess all the property within the corporate limits. Here 
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there was but one group, and the effort was to generate the 
second by sub-dividing the first. The method was alto- 
gether inadmissible. 

The answer of the defendant says there was an ordinance 
passed laying a tax for the year 1878, but no copy of the 
ordinance is produced. To barely affirm its existence is not 
very satisfactory, especially as it seems difficult to find. 
Several affidavits in the record by persons interested in the 
taxation of that year, tend to show that if there be such an 
ordinance it has not that publicity which is usual. The 
best way to settle a dispute concerning the existence of a 
tax law is to exhibit a copy of it; and it would have been 
much better had the answer set forth a copy. or else fur- 
nished the substance by way of recital. Of course no tax 
can be laid or collected by the town authorities without 
passing some ordinance or resolution fixing the rate, and 
entering the same upon the minutes or books of the corpor- 
ation. 

3. The judicial scrutiny which the bill seeks to inaugu- 
rate touching the financial condition of the town, the extrav- 
agance of its expenditures, etc., should be declined. Tak- 
ing all the record together, it is not apparent that there is 
any effort to raise money for purposes dehors the charter ; 
and certainly whether a tax is necessary for purposes em- 
braced within the charter is matter for determination by 
the taxing power, and not by the courts. 

4. Notwithstanding the want of competent assessors, and 
the doubt as to the existence of a proper ordinance, we do 
not intend to constrain the chancellor to grant an ad interim 
injunction in the present case. He has exercised his discre- 
tion, and we shall respect and abide it ; for the whole year’s 
finances are involved in the questions made by the bill. It 
is a grave thing to stop the wheels of a town government 
on a mere interlocutory order; and no such step should be 
taken where the consequences of omitting to take it would 
not be irreparable. The complainants may be left to other 
remedies, or, at least, wait for a final decree on their bill. If 
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they are forced illegally to pay the tax in the meantime, 
they will not be withoyt redress. 56 Ga., 148. 

Cited by counsel, (besides the local statutes) 1 Dillon on 
Cor., §§158, 159; Cooley on T., 540; Burroghs T., passim ; 
Potter’s Dwarris on Statutes, pp. 214, 215, 222 to 226, 
note 29. 

Judgment affirmed. 









Martin vs. Moore. 





[WaRneER, Chief Justice, being enguged in presiding over the senate organized as a 
court of impeachment, did not sit in this case } 





1. Where the declaration is both upon a promissory note and the writ- 
ten contract on which the note is founded, a copy of each being an- 
nexed, and the execution of neither is denied by the defendant, a 
special plea to the action should be construed in the light of both 
instruments. 

2. The written contract signed by the defendant, being in relation to 
a fertilizer ‘‘ known as the W. & C. Superphosphate, manufactured 
by the New Jersey Chemical Company,” a plea that the defendant 
believed and was assured that he was getting a genuine article of 
Watson & Clark’s guano fertilizer, with no averment that there 
was any fraud or mistake in the writing, or that Watson & Clark’s 
guano fertilizer was the same as that known as the W. & C. Super- 
phosphate, manufactured by the New Jersey Chemical Company, is 
an attempt to set up a parol stipulation inconsistent with the writ- 
ten contract, and for tbat reason was properly stricken. 

83. Where a fertilizer was described in the written contract between 
the parties as ‘‘ known as the W. & C. Superphosphate, manufac- 
tured by the New Jersey Chemical Company,” and the same contract 
stipulated as follows: ‘‘It is hereby expressly understood, vov- 
enanted and agreed, in consideration of the time granted and the 
method allowed for paying for said fertilizer, that the sellers do 
not in any way warrant the quality of said fertilizer or its beneficial 
effects upon crops, but that the same is sold with all faults at the 
risk of the purchaser,” a plea alleging that the vendors represented 
and warranted that it was a genuine and true article of Watson & 
Clarke’s guano or fertilizer,” and that upon the faith of such repre- 
sentation and warranty the defendant was induced to purchase, is 

inconsistent with the terms of the writing, and therefore inadmis- 

sible. 
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4. Where the purpose is to set up the illegality of a contract as a de- 
fense, the illegality should be plainly and distinctly pleaded, to- 
gether with the fact or facts which render the contract illegal. To 
allege, as a part of a plea going to the worthless quality of a fertilizer, 
that the fertilizer was never in fact inspected by the inspector ap- 
pointed under the laws of Georgia, with no allegation that it was 
not properly branded, is not sufficient to put either the plaintiff or 
the court on notice that the legality of the sale is to be drawn in 
question as a separate substantive defense. 


Pleadings. Contract. Evidence. Before Judge Hoop. 
Terrell Superior Court. May Term, 1879. 


Report unnecessary. 


J. G. Parks: C. B. Wooren; D. A. Vason, for plaintiff 


in error. 


Joun T. Crarxe & Son, by Marsnatt J. Orarxe, for 
defendant. 


Buieck.eEy, Justice. 


The plaintiff in error urged fraud, and insisted that the 
article delivered was different from the one bargained for. 
He cited 1 Smith’s L. C., 220; Code, §2751; 52 Ga., 194; 
and Allen vs. Young, last term. The defendant in error 
cited 57 Ga., 350; 60 7b., 288, 383. The view which the 
court took of the case will appear from reading the head- 
notes, these indicating the reasons for judgment as well as 
the points adjudged. It was not alleged that the fertilizer 
was not properly branded, and hence Kleckley vs. Leyden, 
this term, does not apply. 

Judgment affirmed. 
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Newman vs. Tue Srate or Groreoia. 






(Wanner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.) 










An indictment founded upon a statute which declares that “ no per- 
son shall permit any person or persons in his employ to sell or fur- 
nish to any minor, spirituous, or intoxicating, or malt liquors of 
any kind, without first obtaining written authority from the parent 
or guardian of such minor,” is not sufficient in the matter of alleging 
want of authority, where it negatives authority from the mother only,, 
and does not aver that the mother was the sole parent, or that the 
father was dead, or that there was no guardian. 13 Ga., 438, 489. 
This being so, an indictment charging that the accused unlawfully 
‘‘did permit persons in his employ, to the jurors unknown, to sell 
to one C. B. Loyd, a minor son of Mary E. Loyd, a quantity of 
spirituous liquors, to-wit, one half gill, without first obtaining the 
authority of the said Mary E. Loyd, the mother of said C. B. Loyd, 
contrary to the laws,” etc., is bad on general demurrer, and shoulé 

be quashed. 


















Criminal law. Indictment. Before Judge Crawrorp. 
Muscogee Superior Court. May Term, 1879. 





Reported in the opinion. 





THornton & Grimes; J. M. Surre; W. A. Lirrtez, for 
plaintiff in error. 





H. Bosssy, solicitor-general, by Joun Prazopy, for the 
state. 





Buecktey, Justice. 







The special presentment charged Newman, the plaintiff 
in error, with a misdemeanor, and proceeded to allege that 
on March the 20th, 1879, in Muscogee county, he unlaw- 
fully “did permit persons in his employ, to the jurors un- 
known, to sell to one C. B. Loyd, a minor son of Mary E. 
Loyd, a quantity of spirituous liquors, to-wit, one-half gill, 
without first obtaining the authority of the said Mary E. 
Loyd, the mother of the said C. B. Loyd, contrary to the 
laws,” ete. Before plea, the prisoner demurred, on the 
ground “that no offense or violation of the laws of this 
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state was charged and set out in said special presentment ;” 
which demurrer the court overruled. Thisis the first error 
assigned ; and as we think the demurrer ought to have 
been sustained, it is unnecessary to recite the subsequent 
proceedings. 

The language of the statute on which the indictment 
rests is quoted in the head-note. The offense consists in 
permitting the selling or furnishing to a minor with- 
out first obtaining written authority from a “parent or 
guardian.” It is not alleged that this minor had no 
father or guardian, nor that written authority was 
wanting, except that of the mother. Now, the rule as 
to the sufficiency of an indictment is this: if all the facts 
which the indictment charges can be admitted, and still the 
accused be innocent, the indictment is bad; but if, taking 
the facts alleged as premises, the guilt of the accused fol- 
lows as a legal conclusion, the indictment is good. The 
rule is sound and sensible, and ought to be recognized and 
accepted by all courts. Tried by this rule, this indictment 
fails and must fall. There iscertainly no presumption that 
a minor has no father, and to allege him to be the son of 
his mother involves no implication that his father is dead. 
He is equally the son of his mother whether his father be 
living or dead. Again, it is not unusual fora minor whose 
father is deceased and whose mother survives, to have a 
guardian, and frequently the guardian is some person other 
than the mother. And, under the statute, the written con- 
sent of a guardian is as goodas that ofa parent. It is plain 
that, consistently with the indictment, there are two 
chances for the accused to be innocent: first, he may have 
had the written consent of the minor’s father, and, secondly, 
he may have had that of the minor’s guardian. What could 
be worse logic than the following: Newman could not law- 
fully permit the selling of spirituous liquors to Loyd with- 
out first obtaining the written consent of his parent or guar- 
dian; he did not obtain the written consent of his mother 
therefore he did not have the requisite authority. 

Judgment reversed. 
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Eaton vs. FREEMAN. 


(WARNER, Chief Justice, being engaged in presiding over the senate organized as acourt 
of impeachment, did not sit in this case.] 


1. A deed recorded on the attestation of a justice of the peace and 
one other witness, with an attestation clause containing the words 
signed and sealed, but omitting the word delivered, if not admissi- 
ble in evidence without further proof, is admissible on proof of the 
hand-writing of the maker and of each of the subscribing witnesses, 
together with evidence that all three are dead, the deed itself com- 
ing from the custody of the vendee. 

2. The record of a deed since lost, is not admissible even as color of 
title, without due proof of the execution of the original, if the 
record was made without authority of law on insufficient probate 
or attestation. 

8. Whether the defendant in complaint for land went in under the 

plaintiff or was a mere squatter, the plaintiff could recover on his 

prior possession. 


Ejectment. Deeds. Attestation. Evidence. Before 
C. B. Woorsn, Esq., Judge pro hac vice. Terrell Superior 
Court. May Term, 1879. 


On December 4, 1875, Freeman brought complaint 
against Eaton for lot of land number 273, in the 3d district 
of originally Lee, now Terrell county, with mesne profits. 
The defendant pleaded the general issue. 

Upon the trial the plaintiff offered in evidence a deed 
from Williams to himself, dated January 5th, 1855, and re- 
corded the 12th of the same month. The attestation clause 
to this instrument was as follows: “Signed, sealed in pres- 
ence of Hugh Kitchens, W. R. Hunter,J.P.” He further 
proved the handwriting of the maker and of the witnesses, 
and that they were dead. 

To the adwission of this instrument the defendant ob- 
jected. The objection was overruled and he excepted. 

Plaintiff further proved that he placed Eaton in posses- 
sion of the lot in controversy in 1862 or 1863; that they 
“traded lands ;” that he had previously leased the lot to “a 
man,” in 1856, who built a house on it and cleared about 
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twenty acres; that this person remained in possession about 
four years; that plaintiff cut timber off of it; that he was 
evicted from the possession of the property traded to him 
by defendant; that no deeds were ever made between 
them ; that defendant notified him in 1865 of his adverse 
claim under a purchase from other parties. 

Having shown the value of the mesne profits, plaintiff 
closed. 

Defendant introduced a deed to the property from Fleet- 
wood to Sperling, of date June 1st, 1845, and recorded Feb- 
ruary 27th 1868. He testified that he bought the land 
from Sperling some time in 1864; that he heard Sperling 
had the title, and wrote to him offering to buy; that he re- 
plied that he would make a deed on payznent of his price ; 
that he (defendant) sent him the money and thus obtained 
the deed. 

Having shown the loss of the original, defendant offered 
in evidence the record of the deed from Sperling to him, 
dated June 10, 1866, and recorded February 27th, 1868. 
This instrument was headed: “State of Alabama. Pike 
county,” and was attested in the usual form by two wit- 
nesses, one of them having the letters “J. P.” affixed to his 
name. There was no probate attached. On objection the 
court refused to admit the record, and defendant excepted. 

He further testified that he did not go into possession of 
the land under the plaintiff, and never made any agreement 
with him; that he just squatted on it because no one was 
in possession ; that this was in 1861 or 1862; that he after- 
wards heard who owned it, and bought as before testified ; 
that he has been in possession ever since he bought it in 
1864, cultivating and claiming it as his own until 1876 or 
1877. 

The court charged the jury, in brief, as follows: 

(1.) If you believe from the evidence that defendant 
went into possession of the land in 1861 or 1862 under a 
contract of purchase from the plaintiff, then he could not 
afterwards purchase another title and set up a claim 
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adversely to plaintiff, by prescription, until he put the 
latter again in possession. 

(2.) A title by prescription could not commence to run 
in defendant’s favor, if he went into possession under 
plaintiff, from the time of the notice by defendant to plain- 
tiff of adverse possession, but could only commence on de- 
fendant’s placing plaintiff again in possession, or tendering 
him the possession. 

(3.) If there be a deed in evidence from Fleetwood to 
Sperling, but no deed from Sperling to defendant, then the 
latter cannot set up a title -by prescription under seven 
years’ possession. To make the title by prescription good 
in this case, defendant must show a deed from Sperling to 
him, or a bond for title with purchase money paid, or some 
written evidence of title to himself. The payment of the 
purchase money, without written evidence of title in de- 
fendant, does not give a title by prescription. 

To this charge the defendant excepted. 

The jury found for the plaintiff the premises in dispute 
and $800.00 mesne profits. 

The defendant moved for a new trial upon each of the 
above grounds of exception, and because the court refused 
to charge as follows: “If you believe, from the evidence, 
that defendant did not go into possession of this Jand under 
plaintiff, or did not hold under him in any way, then you 
must find for defendant. If the plaintiff swore one way 
(that he did) and defendant another (that he did not) you 
must reconcile their testimony, if possible; but if, after a 
careful and honest inquiry, under the law, you cannot do so, 
and cannot believe plaintiff in preference to defendant, you 
will leave the parties where you. find them, and find for 
the defendant.” 

The motion was overruled, and defendant excepted. 


J. H. Guerry; T. H. Pioxerr; S. D. Irvin, for plaintiff 
in error. 












538 SUPREME COURT OF GEORGIA. 


Eaton ve. Freeman. 


D. A. Vason; J. G. Parxs; L. C. Hoyt, for defendant. 


Biecktey, Justice. 


1. As to the sufficiency of the attestation clause with the 
word “delivered” omitted, compare 11 Ga., 636; 17 Jb., 
62; 19 Zb., 8. We need not rule upon the admissibility of 
the deed as the result of its being recorded, for there was 
evidence, as we understand the record, which proved the 
hand-writing of the maker and of both the subscribing wit- 
nesses, and that all three were dead; and the deed came 
from the custody of the vendee. This evidence established 
the execution of the instrument, without reference to 
whether it was duly recorded or not. 

2. To justify the exclusion of the copy deed found in 
the record of deeds, even as color of title, the record hav- 
ing been made upon insufficient probate or attestation, we 
need only refer to 58 Ga., 129. There was proof of the loss 
of an original deed, but no evidence of its execution, or 
that the copy tendered was a copy of it, except such verity 
as the record imported, and that was none at all, inasmuch 
as the record was unapthorized. 

3. We need not scrutinize the charge of the court, as 
there was not (after the exclusion of the copy deed) enough 
evidence that the defendant had written evidence of title, 
to make the seven years’ prescriptive term applicable to his 
case, and his possession had not continued long enough to 
make the twenty years’ term applicable. There was no 
error in declining to charge as requested. If the plaintiff 
had prior possession he could recover on that, whether the 
defendant, as he contended, was a squatter, or whether, as 
the plaintiff contended, he derived his possession from the 
plaintiff on a contract which he failed to comply with, and 
after failing, set up a revolt and undertook the hold ad- 
versely. The Code, §3366, is express, where there is mere 
entry, without right ; and that is the case of a squatter. 
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Of course, the case of a superior and his subordinate, the 
possession of the latter being a derived one, is still stronger. 
Cited by plaintiff in error, Code, §§2690, 2693, 2683 ; 27 
Ga.,507. By defendant in error, 17 Ga., 308, 607; 12 Zd., 
450; 59 7b., 507. 
Judgment affirmed. 











Dozter vs. OwEn ef ail. 


[WaeneeR, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 









. Where, by an order of court, passed by consent of both parties, a 
motion for a new trial is to be heard at a given time and place, and 
the brief of evidence is to be filed within a specified number of days 
after the hearing, and at the time and place appointed, the counsel 
consent in presence of the judge that the motion stand over to be 
heard in term at an adjourned term of the court in which the tria] 
was had, no formal order of continuance is. necessary; and if the 
brief of evidence has been approved by the judge, the failure to 
file it on or before the hearing of the motion at the adjourned term 
(the approved brief being then actually present in court) will not be 
cause for dismissing the motion. 

2. Under the evidence the court did not abuse its discretion in grant- 

ing a first new trial. 

















New trial. Practice in the Superior Court. Before 
Judge Crawrorp. Harris Superior OCourt. October Term, 
1878. 







Sufficiently reported in the opinion. 









C. J. Toornton; A. A. Dozier, for plaintiff in error, on 
refusal to dismiss motion for new trial, cited 59 Ga., 626; 
60 Zb., 124; 57 Jb. 193; 8 76.11; 5 7b. 399; 3 Lb, 
217. On grant of new trial, Graham on New Trials, 362, 
408; 2 Arch. Prac., 222; 11 Ga., 203, 353; 18 7b., 34; 
41 Jb., 208, 295; 51 Jd., 33. 








Brianprorp & Garrarp; Witiis & Wuus, for defend- 
ants. 
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Bieck.ey, Justice. 


1. There was no error in refusing to dismiss the motion 
for a new trial. By order of court, passed with the con- 
sent of both parties, the motion was to be heard at a speci- 
fied time and place, and the brief of evidence was to be 
filed, not before the hearing, but within a given number of 
days afterwards. Doubtless the stipulation and order in 
respect to the time of filing the brief were induced by the 
fact that the hearing was expected to take place at a dis- 
tance from the clerk’s office. When the time for the hear- 
ing arrived, counsel for both parties attended, and the 
judge was present. The counsel consented, in the presence 
of the judge, that the motion stand over to be heard in 
term, at an approaching adjourned term of Harris superior 
court, that court being the one in which the trial was had, 
and to which the case belonged. In this new arrangement 
nothing was said as to filing the brief of evidence before 
the actual hearing, and no formal order for continuing the 
motion over to the adjourned term was entered. When 
the adjourned term of Harris superior court arrived, the 
motion came up to beacted upon and disposed of. The brief 
of evidence, though approved by the judge, had not then 
been filed, and no offer was made to file it, but the approved 
brief was present in court, accessible to court and counsel. 
Now it was that counsel for the respondent in the motion 
for a new trial moved to dismiss it, the grounds urged 
being that there was no order of continuance entered so as 
to bring the hearing over to the adjourned term, and that 
the brief of evidence had not been filed. 

The continuance was the act of the counsel as much as 
that of the judge, and was not to any time in vacation but 
to term. Would not the hearing, unless another time in 
vacation had been set by express order, have gone over just 
in the same way by operation of law, ifgat the time first 
appointed the hearing had failed without fault of the 
movant, even if opposing counsel had not consented? The 
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term at which the trial took place had not finally ended, 
for an adjourned term was to be held; and what is an 
adjourned term but an extension of the regular term, with 
an interval during which there is a temporary vacation ¢ 
A motion for a new trial does not lapse and become lost 
because it is not heard at the time set for a hearing, unless 
the failure can be attributed to laches on the part of the 
movant, It remains in court, and can be heard in its order 
when the court is in session. The consent of counsel to 
postpone action on the motion till the adjourned term nega- 
tives any imputation of laches, and as it was entered into 
in the presence of the judge, and did not escape his mem- 
ory, he could regard it afterwards, and give effect to it, 
The consent simply substituted the adjourned term for the 
time expressed in the original order, and surely the judge 
could take judicial notice of a consent made in his presence 
and hearing, and the memory of which he retained. Under 
the circumstances, no formal order for a continuance was 
necessary to carry the hearing over to the adjourned term, 
With regard to the filing of the brief of evidence, the 
original order remained unchanged, to the extent of dis- 
pensing with filing until after the hearing. It was the 
mere formal act of filing that was omitted. The brief was 
duly approved; and was present and in use, we may be 
sure, when the motion was heard. 

2. The grant of a first new trial is generally a mild and 
moderate exercise of judicial discretion. We think it so 
in this case. The circuit judges of Georgia are far from 
exhibiting an aggressive spirit towards the verdicts of juries. 
Judgment affirmed. 
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Lewis vs. Gunn. 


[Warnenp, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


Where the property of a married woman is levied upon by her hus- 
band’s creditor as his property, and she interposes a claim, ske is 
bound just as any other suitor would be by the judgment in the 
claim case. If, without fraud on the part of the creditor or his 
attorney, the property is found subject, it matters not whether she 
or her counsel assented to the finding or not. A judgment which 
would be conclusive upon her if rendered contrary to her wishes, 
is not the less so because rendered with her consent and as part of 
a compromise arrangement to end litigation, and settle disputed 
rights. 


Injunction. Husband and wife. Judgment. Married 
women. Before Judge Hoop. Randolph County. At 
Chambers. April 12, 1879. 


Mrs. Lewis filed her bill against Gunn, alleging, in brief, 


as follows: She is the widow of John B. Lewis, who died 
in 1877. In 1872 she became possessed, by inheritanee 
from her father, of 62 acres of land, being part of lots 
146 and 147, in Randolph county ; and under the will of a 
deceased uncle, she received lot No. 241, in Early county. 
All of this was her own separate estate, and her husband 
had no interest whatever in it; he always recognized it as 
hers, and she was in actual possession. Her husband owed 
Gunn a large debt. He informed her that he desired to 
secure this by a conveyance of /zs property, (not of hers), 
but that her written consent would be necessary to do so. 
Under his representations she signed a general consent to 
the conveyance made by him, in these terms: “My hus- 
band, J. B. Lewis, had my consent to make the conveyance 
of property he did to John McK. Gunn, of Cuthbert, Ga., on 
the 17th day of January, 1874.” Dated February —, 1874. 
In fact, however, he conveyed her said property to secure 
his debt, taking a bond from Gunn to reconvey on payment 
of the debt. Failing to pay, Gunn sued, obtained judgment, 
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made a deed and levied on the land under Code, §1970. 
Complainant claimed. Her husband informed her that he 
could settle his debt on a satisfactory basis, and asked her 
to authorize an attorney to act for her; she declined; he 
assured her that her title should not, and could not, be mo- 
lested, but simply that it would allow him to settle, and by 
using entreaties and finally threats of desertion, she was in- 
duced to sign a letter to her attorney authorizing a settle- 
tlement. The settlement actually made was to allow the 
lands to be found subject, and sold to Gunn, that complain- 
ant should rent from him, and have until January Ist, 
1879, to repay the purchase money; on failure to do so, 
she should be considered a tenant holding over. Of all 
this she knew nothing until her lands were advertised, and 
even then only knew of the advertisement, and she was in- 
duced to be quiet by the assurances of her husband that it 
was a mere formality, and her title was not imperiled. The 
compromise or settlement was carried into effect as above 
stated. Afterwards she sold a part of the land and depos 
ited the purchase money notes with Gunn as collateral 
security for the above stated debt of her husband. She 
fears a transfer of them by him. Since January Ist, 1879, 
she, failing to repay the purchase money, Gunn is seeking 
and threatening to rent out the land and dispossess her. If 
this should be done, she would be left penniless and home- 
less. The entire transaction was fraudulent and for the 
purpose of making her pay her husband’s debts. Defend- 
ant had notice of her title (through the records of the 
ordinary’s office), and he participated in the fraud. Dis- 
covery was waived. 

The object of the bill was to set aside the transfers and 
deeds, re-establish the title in her, and enjoin defendant 
from dispossessing her or transferring the purchase money 
notes, to recover them, and to set aside the judgment in the 
claim case. 

The answer denied knowledge of any fraud, etc., or notice 
of complainant’s title. It alleged her apparent acquiesence ; 
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and set up title to one of the lots (No. 241) by a sheriff's 
sale for taxes, although it was included in the general agree- 
ment made previously, to secure indebtedness of Lewis. 
Defendant claimed the right to possession of the land. 
There were affidavits sustaining the bill and answer. 
The court refused the injunction, and complainant 
excepted. 


Busn & Lyon; H. C. Suerriecp, by Jackson & Lumpxin, 
for plaintiff in error, argued as follows: 

The leading grounds for relief. 

1. Transfer of wife’s property to secure and pay hus- 
band’s debts, void. Code, §$1783, 1785. 

Assent of wife to deed not prevent recovery, 57 Ga., 
207, (1) and (2); 54 7d., 543. No acquiesence except under 
fraud, 47 Ga., 26 (14). 

Does one who takes a deed as security stand asa bona 
Jide purchaser? 40 Ga., 535, 538 et seq.; 16 Ld., 469. 

Was notice required? 29 Ga., 450 (2); 16 Jd., 190 (4). 

If notice required, Gunn had it. (1.) Actual notice. (2.) 
Records of ordinary’s office Will held to be notice in 24 
Ga., 195; 25 /d., 76 (3); 2 Bouv. L. Dic., “Record” (3) 
and (4). (3). By possession. Sewell vs. Holland (Aug. T. 
78) pam. p. 116 [2]; Cent. Law. J. 138, 318; 4 /d., 122. 
(4). Was not Lewis the agent of Gunn to get his wife’s 
signature? (See affidavit of Perry.) If so, he was affected 
by notice to Lewis. 

2. Fraud and duress. 

Fraudulent statements procured assent to deed. 

Duress and fraud brought settlement, Code, §§2633, 2751, 
2752. 

Is Gunn protected by Code, $2640 ? 

He did not become a bona fide purchaser by taking 
security. (See supra.) 

If he stands in that light at all, it is by reason of the 
compromise, judgment and sale. But he had notice before 
then, and the wife had actually asserted her title by claim. 
Answer admits notice, 25 @a., 403 (3). 
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The original consent was made after the deed; her ‘hus- 
band (who had no title) was employed to get it; the claim 
and settlement was made with Mrs. Lewie, and Gunn recog- 
nized her as owner by making bond for titles to her. 

This case differs from Glover vs. Moore, 60 Ga., 189, in 
this: (1.) That case contains no fraud or duress, but a 
simple exceeding of authority by counsel. (2.) That ap- 
pears to have been an effort to enjoin a judgment; this 
court held it good until set aside. The present case seeks 
to set aside the judgment. 

See Dotterer vs. Pike et al., 60 Ga., 29 et seg. See also 
57 Ga., 207 (1); 31 Ld., 304; 24 Jd., 194 supra. 

3. Imminentinjury. Threats and proceeding to dispossess. 
Loss of home; family left homeless, ete. No denial in 
answer. 

4. As to tax sale of one lot set up in answer. 

(1). It is not responsive to bill, and not to be considered. 
31 Ga., 304 (3). 

(2). Of no force. If sale was as defendant claims, title 
was in him, and it was not subject to taxes of Lewis. 

(3). Defendant cannot claim both under and against the 
sale. 























Joun T. Crarke & Son, by Marsnatt J. Crarxe, for 
defendant. 








Buiecskey, Justice. 


True it is that a wife cannot apply her property to the 
payment of her husband’s debts, the statute disabling her 
from so doing. But when property which she claims is 
levied upon as his, and she has her day in court, and it is 
adjudged his, with or without her consent, under circum- 
stances which would conclude any other suitor, why is she 
not concluded? Is her mental approbation or disapproba- 
tion of a judgment to regulate or vary its effect? Must 
she fight to the last in order to be beaten? Can she concede 
nothing ? confess nothing? Does the judgment ofa court 
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of competent jurisdiction clasp a married woman with less 
force and hold her less persistently than it does a single 
woman? It is the judgment, not her consent or non-con- 
sent to it, that closes the controversy. Whoever can gain 
a case can lose it, for there is, and must be, mutuality in the 
results of litigation. Any litigant who does not require a guar- 
dian ad litem stands before the court as the equal of the ad- 
verse party, and a judgment fairly obtained which binds the 
one will bind the other. To this rule there is no exception in 
favor of married women. The law of judgment, not the 
law of contract, rules the present case on the controlling 
point. 60 Ga., 189; 61 7d., 512. 
Judgment affirmed. 


Scypam vs. Patmer e¢ al. 


During the trial of a claim case in the superior court of Greene, a 
record was produced by the claimant, showing that the original 
judgment (from a subsequent judgment reviving which the plain- 
tiff’s fi. fa. issued) was rendered in that court on a declaration to 
which no defense was filed, and which alleged that the defendant 
(an executor, and sued as such) was ‘‘ formerly of said county, but 
now of the county of Richmond and state aforesaid, who waives 
the want of jurisdiction of this the said circuit of Ocmulgee, and 
selects the same for suit to be brought,” and said declaration having 
indorsed thereon an acknowledgement of service by the executor, 
in which he declared, ‘‘I waive the want of jurisdiction, and select 
Greene county, said state, for suit to be brought :” 

Held, that the court did not err in dismissing the levy on claimant’s 
motion. 


Jurisdiction. Venue. Waiver. Claim. Before Judge 
Lawson. Greene Superior Court. March Term, 1879. 


Report unnecessary. 
A. J. Suannon, by brief, for plaintiff in error. 


H. E. W. Pater, by brief, for defendants. 
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BLEcKLEY, Justice. 


In what counties the various classes of suits shall be 
brought is matter of constitutional law. The constitution 
of 1868, after dealing with divorce cases, criminal cases, 
cases respecting titles to land, equity cases, suits against 
joint promissors, copartners, or joint trespassers, and suits 
against the maker and indorser of promissory notes, or 
other like instruments, provides that “all other cases shall be 
tried in the county where the defendant resides.” To the 
same effect is the statute, found in section 3402 of the 
Code. It appears from the record that the original action 
was bya creditor of a testator, upon a promissory note 
made by the latter to the former, and was brought in the 
year 1869, in Greene superior court, against the debtor’s 
executor. The declaration alleged that the executor was 
“formerly of said county, but now of the county of Rich- 
mond and state aforesaid, who waives the want of jurisdic- 
tion of this the said cirenit of Oemulgee, and selects the 
same for suit to be brought ;” and upon the declaration was 
indorsed an acknowledgment of service by the executor, 
in which he declared, “I waive the want of jurisdiction, 
and select Greene county, said state, for suit to be brought.” 
No defense was filed, and judgment was rendered for the 
plaintiff, which judgment became dormant, and it was re- 
vived in 1878. From the judgment of revival, execution 
was issued, and the same was levied upon certain realty as 
the property of the testator. A claim was interposed by 
Palmer and others. 

In the progress of the trial of the claim case, the plain- 
tiff’s counsel attacked the title of the claimants as fraudulent, 
and was proceeding to introduce evidence intended to show 
that the executor’s conveyance to them, made in 1874, was 
without consideration, and merely colorable. With some 
of his evidence in, and more to come, he was interrupted 
by a motion to the court on the part of the adverse counsel, 
to dismiss the levy, upon the ground that the record (which 
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the movant produced) showed that as to the claimants, the 
original judgment against the executor was void for want 
of jurisdiction over the executor in Greene county. The 
court inspected the record, and thereupon dismissed the 
levy. 

In section 3460, the Code declares that “ parties, by con- 
sent, express or implied, cannot give jurisdiction to the 
court as to the person or subject matter of the suit. It 
may, however, be waived so far as the rights of the parties 
are concerned, but not so as to prejudice third persons.” 
The law prior to the adoption of the Code was to the same 
effect. 11 Ga.,453; 14 J7b.,589; 5 Zb.,527. The claim- 
ants were not parties to the judgment against the executor ; 
and the pleadings in the case in which that judgment was 
rendered show on their face that the court which rendered 
it had no jurisdiction except by virtue of consent and 
waiver. The judgment of revival, which stands between 
that original judgment and the 7. fa. now seeking to sell 
the land in controversy, cannot be more effective relatively 
to third persons than was its predecessor and root prior to 
dormancy. An awakened judgment, if not the same one 
that went to sleep, is its offspring, and the heir to its infirm- 
ities. The court had only to inspect its own records to see 
that the levy, even if binding on the executor, could not 
be enforced against the claimants; and as the contest on 
trial was with them alone, the real attack being upon their 
alleged title, there was no error in granting the motion to 
dismiss the levy. It is vital to the success of the plaintiff 
in fi. fa. in a claim case, to have a judgment which, taking 
the whole record together, will bear inspection as something 
capable of being enforced to the prejudice of persons other 
than the defendant in f. fa. A judgment which is void 
as to third persons, for the want of jurisdiction, is not 
such a judgment as can prevail; and this appearing from 
the record itself, to proceed with the trial would be a profit- 
lese waste of time. 

Judgment affirmed. 
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Tae Mercoants’ anp Pianters’ Nationat Bank ef al. ve. 
Tue Trusrees or Masonic Hatt. 






({WARNER, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 







. Where judgment has been rendered in a state court against a na- 
tional bank, and upon the execution issued thereon a return of 
nulia bona has been made by the sheriff of the county where the 
bank is located, and the bank has ceased to discharge its functions 
as a fiscal agefit of the United States, and is disposing of its assets 
which cannot be reached by levy and sale under the common law 
execution, among its stockholders, thereby endangering the safety of 
those assets and the judgment deht of the creditor, equity will re- 
lieve by the grant of injunction and appointment of a receiver. 

2. Until a receiver has been appointed by a federal court, wherein 

the interposition of equity tosettle the affairs of a national bank was 

invoked,and to appoint a receiver to take charge of its assets,neither 
law nor comity requires the state court to suspend its equitable rem- 
edy to reach the assets of the bank and enforce its own final process 
until the federal court shal] act; especially where in the federal 
court the case is made by the stockholders of the bank, and the 
judgment creditor is not made a party thereto. 






















Banks. Equity. Jurisdiction. United States Courts. 
Injunction. Before Judge Porrte. Richmond County. 
At Chambers, May 1, 1879. 











The Trustees of Masonic Hall obtained a judgment on 
June 17th, 1878, against the Merchants’ ete. Bank, 
founded on a suit brought January 18th, 1876. Execution 
issued and a return of nulla bona was made. The bank 
had gone into liquidation and the president refused to 
point out assets for levy. Plaintiffs then filed this bill for 
the purpose of reaching assets which were in the hands of 
the cashier and president, and which it alleged they were 
collusively disposing of, and dividing out among the stock- 
holders, in fraud of complainants’ judgment, which they 
refused to pay. They were made parties defendant. 
Defendants (denying fraud, ete.,) showed for cause why 
injunction should not be granted and a receiver appointed, 
the following, among other reasons : 
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(1.) That the bank had gone into liquidation in 1875, be- 
fore the commencement of the suit, closed its connection 
with the treasurer of the United States, shut its doors, and 
ceased actual business. 

(2.) That if it was still a corporation this was not the 
proper remedy against it. 

(3.) That a bill had been filed by one of the stockholders 
in the cirenit court of the United States setting out the 
common law judgment of complainants, and praying the 
appointment of a receiver. This suit, respondents con- 
tended, prevented the state court from appointing its re- 
ceiver for the same property, as complainants could enter 
that suit and assert their rights. [It appears that one 
Fause, a stockholder in the bank, had filed the bill men- 
tioned, and in it had stated the existence of this claim in 
favor of the Masonic Hall, and prayed fora receiver to 
take charge of the assets and to settle the affairs of the 
bank. Complainants, however, were not parties. The bill 
was brought in September, 1878, but no receiver appears 
to have been appointed, nor does the record disclose any 
action taken on it. ] 

The,court granted the prayer for injunction and receiver, 
and defendants excepted. 

For the other facts see the opinion. 


J.C. O. Brack; Barnes & Cummine, for plaintiffs in 
error. 


J.S. & W. T. Davipson; Hook & Wess; Jos. GanadL, 
for defendants. 


JACKSON, Justice. 


1. The return of nulla bona was made by the sheriff upon 
the execution issued in favor of the Masonic Hall against 
the Merchants’ and Planters’ National Bank, and thereupon 
the plaintiffs in execution filed a bill invoking the grant of 
injunction to restrain the further distribution of the assets 
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of this bank among the creditors and stockholders, and the 
appointment of a receiver to take possession of the assets 
and keep them in safety to answer a decree to subject them 
to the payment of the judgment. The chancellor granted 
the injunction and appointed the receiver, and error is as- 
signed upon his judgment and interlocutory order, therein. 

We are unable to discover the error. The bank is no 
longer an agent of the United States. It has gone into 
liquidation. It has no ostensible property on which a levy 
can be made; its president declines and refuses to point out 
any property whereon the common law jf. fa. can be levied ; 
he openly proclaims that the judgment shall not be paid 
while it can be resisted; the stockholders have been paid 
large sums of money so that the assets are reduced from 
$225,000.00 to $40,000.00, and how soon the remaining 
assets may in like manner be scattered amongst the stock- 
holders, many of them non-resident, no man can foresee. 
The only fund, therefore, out of which this judgment debt 
can ever be paid is in danger, and in such case a receiver 
will be appointed unless other good reasons be exhibited 
against it. For the bank is insolvent so far as available 
legal assets within the reach of levy and sale under the 
common law ji. fa. is concerned, and the only hope of the 
creditor is in the assets not capable of being levied on and 
rapidly disappearing. 

Code, §§3098, 3149, 274, 1946; Thompson’s National 
Bank Cases, 406, 321, 912, 203, 792, 77, 559, 774, 786; 
Rev. Stat. U. S., 5597—<cited by defendants in error. 

2. But it is said that a Georgia state court will not inter- 
fere with a coprt of the United States first obtaining juris- 
diction, and that such a court has jurisdiction and in contem- 
plation of law is in possession of the ves when the bill is 
brought to dispose of that, so soon as the bill is filed, and is not 
postponed to the time that a receiver is actually appointed. 
That is so, we hold, in cases where the receiver is appointed. 
Such appointment will date back to the time of filing the 
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bill; and the state receiver will yield to the federal re- 
ceiver, especially when by collusion the former was ap- 
pointed on purpose to be ahead of the latter in point of 
time. This was ruled substantially by this court in May 
et al. ve. Printup, receiver, et al.,59 Ga., 128. But it 
would seem here that the stockholders’ bill has been pend- 
ing a long time in the circuit court of the United States and 
no receiver is yet appointed. Perhaps none ever will be. 
Is the judgment creditor to wait until one is appointed ? 
He is not even, in this case, or rather the Masonic Hall is 
not, made a party to the bill in the United States court. 
If it were, and if the bill filed there were similar to this in 
review here, and could accomplish the same end, to-wit, the 
collection of this debt by this judgment creditor having the 
Jinal process of a state court in its hands, even then we 
should rule that neither law nor equity nor comity would 
require the state equity court to wait upon the United 
States court in a case like this. When that court does act, 


if it ever should, then will be the time to ask the state court 

to force its receiver to turn over the assets to the federal 

receiver, unless, indeed, the good sense of the two officers 

should harmonize in their management of the trust fund, 

by securing the judgment, and then turning over the 

balance of the fund to the United States receiver. 
Judgment affirmed. 


Barretr et al. vs. Powsgtt, agent. 


Where certain executions (amounting to much more than $250.00) be- 
longing to the plaintiff were turned over to the defendants to be 
used for their benefit while unpaid, and it was stipulated that the 
defendants should, at their own expense, collect them if practicable, 
and that ‘‘should they succeed in making all or any part of the full 
value of the said executions, then and in that event they shall turn 
over the amount secured and collected to the said (plaintiff) in 
liquidation of these executions; but if after due effort on the part 
of said (defendants) to secure the value of the executions, they shall 
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fail to get all or any part thereof, then and in that event the said 

(plaintiff) agrees to take from the said (defendants) $150.00, due 
from this date, with twelve per cent. interest from this date till 
paid, which amount of $150.00 the said (defendants) hereby agree 
to pay to the said (plaintiff) :” 

Held, 1. That, prima facie, the plaintiff was not entitled to $150.00 in 
addition to a collection of $250.00 made by the defendants on the 
executions. 

Held, 2. That the contract is ambiguous, and that evidence, if offered, 

may be received to illustrate the true meaning of the parties. 














Contracts. Ambiguity. Evidence. Before Judge Stu- 
mons. Pike Superior Court. April Term, 1879. 










Reported in the opinion. 






Hont & Taytor, for plaintiffs in error. 







B. M. Turner, for defendant. 


Buieckiry, Justice. 










In September, 1878, Powell, agent of Mrs. Mitchell, sued 
Barrett and Slade in assumpsit on the following instrument : 
“Georgia, Pike county. This agreement entered into this 
day, between R. J. Powell as agent for Jane L. Mitchell, 
administratrix with the will annexed, on the estate of Sam- 
uel Mitchell, deceased, of the one part, and Thos. J. Barrett ‘ 
and S. G. Slade, of the other part, witnesseth that whereas 
the said Jane L. Mitchell holds two ji. fas., Nos. 10 and 29, 
issued from Pike superior court, against James C. Stegur, 
which have been levied upon lot of land containing one 
hundred and ninety-five acres, of lot No. 40, inthe 9th dis- 
trict of originally Monroe, now Pike county, and whereas 
T. J. Barrett and 8. G. Slade hold a warrantee deed from 
Mrs. Stegur to the said land; therefore, it is agreed that 
the said Barrett and Slade shall have the benefit of the 
said described executions in paying for said land, which is 
to be sold by the sheriff of Pike county this day under 
said executions, provided they shall buy the land at said 




















554 SUPREME COURT OF GEORwuIA. 


Barrett e¢ al. vs. Powell, agent. 





sale, upon the following conditions, viz: that they shall use 
diligent effort and employ all legal means in their power to 
secure themselves and the said Mrs. Mitchell against all 
loss under the said executions, and in prosecution of this 
case they agree to enjuin certain moneys placed in the 
hands of J. B. Hanson for Mrs. Stegur, and employ all 
other means in their power now or hereafter to indemnify 
themselves against any loss in the case. Should the said 
Barrett and Slade succeed in making all or any part of the 
full value of the said executions, then and in that event, 
they shall turn over the amount secured and collected to 
the said Jane L. Mitchell in liquidation of these executions ; 
or if they shall fail to use due effort as described above to 
make the money, then they shall indemnify the said Mrs. 
Mitchell against loss on said executions. But if after due 
effort on the part of the said Barrett and Slade to secure 
the value of the executions, they shall fail to get all or any 
part thereof, then and in that event, the said Jane L. 
Mitchell agrees to take from the said Barrett and Slade one 
hundred and fifty dollars, due from this date, with twelve 
per cent. interest from this date till paid, which amount 
of one hundred and fifty dollars the said Barrett and Slade 
hereby agree to pay to the said Jane L. Mitchell; and they 
further agree to pay all fees, costs and expenses accruing to 
or against the said J. L. Mitchell in this case. In witnes 
whereof they, the said R. J. Powell, T. J. Barrett and 8S. 
G. Slade, have hereunto set their hands, this the third day 
of June, 1873.” (Signed) “R.J. Powell, for J. L. Mitchell. 
T. J. Barrett, S. G. Slade.” 

Indorsed upon the same: “ Received on within contract 
one hundred and fifty dollars principal and eight sixteen 
one-hundredths dollars interest. December §, 1873. R. J. 
Powell.” 

The breach alleged in the declaration was, that at the 
April term, 1878, of Pike superior court, Barrett and Slade 
collected by reason of said injunction the sum of three 
hundred and fifty dollars, which they have failed and refused 
to pay over in accordance with the tenor of said contreat 
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At the trial it was admitted that the defendants had re- 
ceived two hundred and fifty dollars on the executions, 
which money was in the hands of Hanson at the time the 
contract was made. It was also admitted that the execu- 
tions were for a much greater amount than that sum. 
Counsel for the defendants contended that by the terms of 
the contract, the plaintiff could elect to take either the one 
hundred and fifty dollars, or the money collected on the 
executions, and that having accepted the former he was 
not entitled to recover the latter. The court charged the 
jury that the plaintiff could recover all that the defendants 
had received on the executions; and the jury accordingly 
found for the plaintiff two hundred and fifty dollars, with 
interest from April 12th, 1878. The defendants assign the 
charge of the court as error, and say that it was founded 
on a misconstruction of the contract. 

It is clear that the fruits of success, whatever they might 
be, were to go to Mrs. Mitchell; and it is equally clear that 
total failure would entitle her to the $150.00, with interest 
thereon at the stipulated rate; but what is to be the conse- 
quence of success in part and failure in part, the contin- 
gency which hasactually happened? The plaintiff contends 
that the failure to collect any part, though the whole with 
the exception of that part be collected, is a failure to “get 
all or any part ;” the defendants contend that the collection 
of any part negatives a failure to “get the whole or any 
part.” The former would treat any failure, however slight, 
as if there were no success; the latter, any success, however 
slight, as if there were no failure. Between these two ex- 
treme positions, there is a middle one, which the language 
of the contract, as a whole, suggests and seems to counte- 
nance; and this we adopt as the prima facie meaning, 
subject to be varied on a future trial by extrinsic evidence, 
should any be introduced. There is manifestly a patent 
ambiguity, and that, according to the Code, $3801, is ex- 
plainable by evidence, written or parol, from the outside. 
The case is presented here with no extrinsic aid whatever, 
85 
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and the best opinion we can form of the true spirit and intent 
of the contract is this: There was a purpose to make Mrs. 
Mitchell secure of as much as $150.00, with the specified rate 
of interest on that sum, and she was to have besides all in 
excess of that amount that might be realized on the execu- 
tions. That she was to have that much at all events, is 
obvious, notwithstanding the stipulation, that “should the 
said Barrett and Slade succeed in making all or any part of 
the full value of the executions, then and in that event, 
they shall turn over the amount secured and collected, to 
the said J. L. Mitchell in liquidation of these executions.” 
This stipulation, standing alone, would entitle her to noth- 
ing but what might be realized on the executions, however 
trifling a sum that might be; but by looking to the $150.00 
provision as a central idea in the contract, we arrive at the 
conclusion that had the collections failed to yield as much 
as $150.00, with the agreed interest thereon, the fact that 
something was collected would not make her situation worse 
than it would be if nothing were collected, and so, to pre- 
vent that result, enough would have to be paid to her by 
the defendants out of their own means to piece out or sup- 
plement the collections accordingly ; that is, the difference 
between, say, $100.00 (supposing that to be the total of 
collections) and $150.00, with the agreed interest, would 
have to be made good by the defendants. On the other 
hand, we think the same central idea will prevent a con- 
struction of the subsequent stipulation, viz: that if “ they 
shall fail to get all or any part thereof” then and in that 
event they agree to pay $150.00, etc., in a way to subject 
the defendants to the payment of the whole $150.00 in 
addition to what they might collect and pay over. It is 
hardly reasonable to suppose that the defendants were in- 
tended to pay just the same amount (no more and no less, 
if they made a complete failure as if they made but a partial 
failure. Had they collected nothing whatever (with no de- 
fault as to proper effort) the $150.00, with the agreed inter- 
est. would have been the measure and limit of their liability, 
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This being so, it is in a high degree improbable that the 
very same measure was intended for a failure to collect a 
balance of a few dollars only. There is no indication in 
the terms of the instrument that this $150.00 provision was 
inserted as a penalty clause. It seems to us rather to em- 
body the minimum compensation which the defendants 
were to guaranty for the executions, and to contemplate 
compensatory objects only, and nothing in the nature of 
forfeiture. We have a very decided conviction that the 
court below misconstrued the contract, and that it was error 
to allow a recovery of the whole $250.00 collected, making 
no deduction for the $150.00 which the defendants had 
already paid out of their own means. The acceptance of 
that payment, however, was no new contract or waiver, and 
no election to renounce the proceeds of collections. The 
defendants could not, in any event, have gotten clear of the 
contract with a less sum than they turned over; and if (as 
they did) they chose to advance it before realizing anything 
on the executions, and when it was not ascertained that 
nothing could be realized, the choice of the time was their 
voluntary act, and the retention of the $150.00 out of the 
collection subsequently made is all they have aright to ask. 
Judgment reversed. 





















LatimmoreE vs. Tue State or GEorGIA. 











. Where the only exception is to the refusal of the court to grant a 
new trial, a ruling or decision of the court not referred to in the 
motion for a new trial is not covered by the writ of error. 

2. If newly discovered evidence be meiely cumulative, or not likely 
to produce a different verdict, or if the circumstances strongly indi- 
cate the want of full diligence on the part of the movant in bring- 

ing out the alleged new facts, a new trial may be refused. 

. The evidence adduced on the trial was sufficient. 












Criminal law. Practice in the Supreme Court. New 
trial. Newly discovered evidence. Before Judge Lawson 
Wilkinson Superior Court. April Term, 1879. 
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Latimore was placed on trial for the offense of burglary. 
To the indictment he demurred because it embraced two 
totally distinct and incompatible offenses, to-wit : burglary 
in the night-time and simple larceny. The demurrer was 
overruled. The trial resulted in a verdict of guilty. He 
moved for a new trial because the verdict was contrary to 
law, evidence and the charge of the court, and because of 
certain newly discovered evidence. The ruling upon the 
demurrer was not made a ground of new trial, nor other- 
wise excepted to. The case made by the prosecution was, 
in brief, as follows: The house of one Strubing was broken 
open in the night-time, and a lamp and an inkstand taken 
therefrom. Two weeks after the burglary these articles 
were found in the possession of defendant. He stated that 
he had bought them. He threw hot water in the face of 
prosecutor when about to be arrested, ran off, and was twice 
fired upon. Subsequent to the arrest he offered to pay the 
prosecutor to settle the case, but still denying his guilt. 

The statement of defendant was to the following effect: 
He bought the stolen articles from an old man hailing from 
Savannah and going towards Macon. Gave him meal, meat 
and fifty cents in money therefor. “Asked him if there 
was any difficulty? and he said not.” Who this old man was 
he did not say. 

The statement was corroborated by one Jasper Hays. 

The affidavit of Rivers, embracing, in part, the newly 
discovered evidence, was to the following effect: Saw at 
Gordon an old negro man calling himself Sam. Williams, 
carrying a wallet such as was described by defendant in his 
statement to the jury; it contained the money-drawer, 
pins, salt-cellars and other articles described by defendant 
as being therein. This old man came from Toombsboro to 
Gordon about the time the burglary was committed. He 
confessed that he had sold a lamp to some person in 
Toombsboro, and that he had worked for Strubing, the pros- 
ecutor. 

The affidavit of Fontaine was to the same effect, except 
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that it omitted the statement as to the old man Williams 
having worked for Strubing, and contained the additional 
averment that “Williams was under arrest for burglary in 
Gordon.” 

The usual affidavits of party and counsel as to diligence, 
etc., were attached. 

In the statement of prisoner as set forth in the record, 
there is no description of any wallet or its contents as being 
in the possession of Sam. Williams. 

As to the ground based on newly discovered evidence, 
the presiding judge says: “It is known to the court that 
defendant and Sam. Williams, from whom the lamp is now 
alleged to have been purchased, were, for some time prior 
to the trial, lodged in the same room in the jail of Wilkin- 
son county; that they were both tried and-convicted at the 
same term of the court; that they occupied seats together 
in the court-room, and defendant had sufficient opportunity 
to have learned that Sam. Williams was the person from 
: whom he purchased the articles if it had been true.” 
The motion was overruled, and defendant excepted. 























J. W. Rosison ; H. J. Gipert, for plaintiff in error. 






Rosert Wuirrietp; by Jackson & Lumpxin, for the 
state. 






Bieckiey, Justice. 





1. The ruling upon the demurrer is not here for review, 
because not excepted to. No error is assigned upon it, and 
it is not embraced in the motion for a new trial. In strict 
practice, perhaps, a decision upon demurrer is not proper 
matter to be included in the motion, 17 Ga., 96; but it is 
not uncommon to give it a place there, and had it been done 
in this instance, we could possibly have dealt with it. On 
the actual state of the record and bill of exceptions, how- 
ever, the overruling of the demurrer seems to have been 
acquiesced in, and there we leave it. 
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2. The newly discovered evidence pointed to Sam. Wil- 
liams as the person from whom the accused claimed to have 
purchased the stolen property. If, in fact, he was the per- 
son, the accused had ample opportunity to have identified 
and named him before the trial, for they were confined in 
jail together, in the same room for some time, and the pre- 
siding judge had seen them seated together in the court- 
room. Full diligence would most probably have enabled 
the prisoner, with the aid of his witness, Jasper Hays, to 
make use of Sam. for any and every purpose which the new 
evidence conld subserve. He at least might have named 
him @ the source of his possession, if he was its real source ; 
and neither in his statement to the jury, nor in his affidavit 
concerning the newly discovered evidence, does he name 
the person from whom he received the property, or declare 
that he could not name him, or that it was or was not Wil- 
liams. He nowhere denies that he knew before the trial 
that Sam. Williams was the man; and if he did know it, 
he was bound to say so, and not wait until after his own 
conviction to implicate his fellow-prisoner. If newly dis- 
covered evidence be merely cumulative, or not likely to 
produce a different verdict, or if the circumstances strongly 
indicate the want of full diligence on the part of the mov- 
ant to bring out the alleged new facts, a new trial may be 
refused. 

3. The evidence was enough, taking all the circumstances, 
to enable the jury to reach a conclusion of guilt. We can- 
not say it was legally insufficient, and it secms to have been 
mentally and morally convincing. 61 Ga., 311. 

Judgment affirmed, 
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Gerping & Company vs. Bratt. 






‘The widow of a debtor who died in October, 1877, applied in Decem- 
ber, 1878, for a homestead of realty, to the value of two thousand 
dollars, in the estate of her husband; Held, that the homestead pro- 
vision in the constitution of 1868 was applicable to the case, and 
that said provision was kept of force by the constitution of 1877, in 
respect to debts incurred under the former. 











Constitutional law.‘ Homestead. Before Judge Lawson. 
Putnam Superior Court. March Adjourned Term, 1879. 








On December 30th, 1878, Fannie Beall, the widow of 
‘George O. Beall, deceased, applied for a homestead under 
the constitution anc act of 1868. The petition showed the 
death of her husband in October, 1877, that the realty in 
which the homestead was prayed belonged to his estate, 
and that she was the head of a family. To this proceeding 
Gerding & Co. demurred upon the ground that the appli- 
cation should have been made under the constitution of 
1877 and not of 1868. The demurrer was overruled by the 
ordinary and the contestants appealed to the superior court. 
The same result followed in that court, and Gerding & Co. 
excepted. 

In his certificate to the bill of exceptions the presiding 
judge states that it was admitted upon the trial that peti- 
tioner was applying for homestead and exemption in her 
deceased husband’s estate, and that all of his debts were 
contracted prior to the adoption of the constitution of 
1877. 



















W. B. Winertetp ; H. A. Jenkins, for plaintiffs in error. 





W. J. Jenxuns, by brief, for defendant. 


BuEcktey, Justice. 





By the constitution of 1868 the homestead and exemp- 
tion allowance, counting both realty and personalty, is 
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$3,000.00. By the constitution of 1877 it is $1,600.00. 
The latter instrument, however, declares that “‘ homesteads, 
and exemptions of personal property, which have been 
heretofore set apart by virtue of the provisions of the ex- 
isting constitution of this state, and in accordance with the 
laws for the enforcement thereof, or which may be here- 
after set apart at any time, shall be and remain valid as 
against all debts and liabilities existing at the time of the 
adoption of this constitution, to the same extent that they 
would have been had said existing constitution not been 
revised.” Art. 1X. Sec. VIL. Ratification of this constitu- 
tion, and the prescribed proclamation of the same, took place 
in December, 1877; and the debts and liabilities left by 
the husband of Mrs Beall, must have been incurred prior 
thereto, for he died in the preceding October. The phras- 
eology of the section which we have quoted clearly contem- 
plates that the setting apart of the larger allowance, pro- 
vided for by the constitution of 1868, might go on for an 
indefinite time in the future, and that the property so set 
apart “at any time” should be protected against any and alk 
debts, ete., which arose whilst that constitution was of 
force. The new constitution is to be considered as speak- 
ing from the time it became authoritative and operative as 
a constitution, and not from the time the convention framed 
it and agreed to it. The term “hereafter” does not mark a 
period ending with the actual substitution of the new con- 
stitution for the old, but an indeterminate duration begin- 
ning with that substitution. It follows that the applica- 
tion we are dealing with is consistent with both constitu- 
tions, and did not come too late. As to the class of debts 
and liabilities here involved, the homestead and exemption 
provisions of the earlier constitution are by the later one 
continued in full force. Compare 61 Ga., 385. 
Judgment affirmed. 
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Gross vs. Mims, administratrix. 






1. Mistake in the given names of the defendants in execution are 
amendable on motion. Such amendment does not involve the loss 
of any entries, on the fi. fa. as means of preventing dormancy of the 
judgment. If the record of the case is wanting or incomplete, and 
the original papers are lost, the court may look to the statement of 
the parties as found on the minutes in connection with the verdict 
of the jury there recorded, and make the fi. fa. conform thereto in 
respect to the given names of all of the defendants. A motion 
to quash the fi. fa. where the defect is amendable and where the 
amendment is moved for and ordered to be made, was properly over- 
ruled. 

2. Where a fi. fa. from the superior court was issued in 1861, which 
has been kept alive by entries and returns, but for some cause 
unexplained no record of the case, except of the verdict on the 
minutes, is to be found in 1879, and the original papers are lost, the 
ji. fa. may proceed as between the parties thereto without supply- 

ing the record or establishing copies of the papers. In respect to 

purposes which a fi. fa. may serve without actual production of 
the judgment, the presumption is that there was a valid and regular 
judgment entered on the verdict, unless the contrary appears. 





















Executions. Amendment. Levy and sale. Presump- 
tion. Judgments. Before Judge Jonnson. Screven Su- 
perior Court. May Term, 1879. 
















An execution dated October 2\Ist, 1861, against Gross 
and others, in favor of Mims, was, on March 26th, 1877, 
levied upon the property of Gross. He interposed an affi- 
davit of illegality, setting up the following grounds : 

Ist. If any judgment was ever entered up against this 
deponent and the other defendants, the execution does not 
follow such judgment, in this, that the verdict was in favor 
of the plaintiff against “ Thomas Gross, E. C. Davis, J. W. 
Bates, and J. W. Bryan,” whereas the execution is against 
“ Thomas Gross, Elijah C. Davis, J. W. Bates and Isaac W. 
Bryan.” 

2d. The records of the court do not show that judgment 
was ever, or at any time, entered up against the deponent 
or the other defendants. 
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When the issue thus formed was called for trial, the 
plaintiff in fi. fa. having died, his administratrix, Mrs. 
Mims, was made a party in his stead. She demurred to the 
illegality. The demurrer was overruled. She then moved 
an order authorizing the amendment of the execution so as 
to make the names of the defendants therein conform pre- 
cisely to the statement of the case on the minutes which 
preceded the verdict. To this Gross objected, and moved 
that the execution be quashed. His motion was overruled 
and the amendment allowed, but the levy ordered dis- 
missed. 

The execution had entries thereon which prevented the 
dormancy of the judgment upon which it was based, if 
there was any such judgment. No evidence was introduced 
by either party. The court simply inspected the record 
which showed the facts to be as set forth in the illegality, 
and that a verdict was rendered on October 14th, 1861. 
There was no record of any writ or of any other proceed- 
ings, plaintiff's attorney alleging that all of the original 
papers had been lost. 

The court held, for the purposes of the motion to amend, 
that the presumption was that judgment had been entered 
up in accordance with the verdict, and inasmuch as execu- 
tion had been issued, the various entries of the sheriff kept 
alive the judgment, and therefore the proposed amendment 
was not too late. 

Gross excepted to the refusal to quash the execution, and 
to the allowance of the amendment. 


Joun CO. Dett, by brief, for plaintiff in error, cited Code, 
882862, 2914, 3636, 3568; 39 Ga., 565; 16 Zb., 190. 


W. Hossy; P. W. Metprm, by brief, for defendant, 
cited 3 Ga., 121; 35 1b. 207; 56 2b., 174; 35 d., 207; 
Code, §$§3494, 3495. 
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Buieck ey, Justice. 


1. A fi. fa. may be amended so as to conform to the 
judgment from which it issued. Code, §3495. Even the 
clerk, without action by the court, may amend “any mis- 
take” which he has made in issuing an execution. Jb. 
§3196. Amending a fi. fa. does not involve the loss of en- 
tries previously made upon it as means of preventing dor- 
mancy of the judgment. 56 Ga., 174. Where the orig- 
inal papers in a case are lost, and a proper record of them 
is wanting or incomplete, by far the better practice is to es- 
tablish copies and have them duly recorded, so as to make 
up the full record as it ought to be. It is very unsatisfac- 
tory for a court or any officer to do anything with final pro- 
cess without this preliminary step. Still, we cannot say 
that if the court from which the 7. fa. issued, is willing to 
regard the verdict recorded upon its minutes, and the state- 
ment of the parties as there set out, a sufficient hasis for 
amending the fi. fa. in respect to the given names of 
the defendants, it cannot do so. We hold that it can. 
Compare 50 Ga., 378. It is to be remembered that the 
clerk who issued the writ might amend it as a mere minis- 
terial act, and this being so, the amendment of such writs 
is ona different footing from most other amendments. 
There is a very strong moral probability that the verdict 
conforms to the declaration in the statement of the parties, 
and that the judgment did not describe the parties differ- 
ently from the declaration. How the execution came to be 
otherwise than it should have been, is not explained, but 
the affidavit of illegality alleges that it did not follow the 
judgment, and the affidavit itself points to the verdict as 
evidence of that fact. The defect in the execution being 
amendable, and the amendment having been moved for, 
and, on evidence satisfactory to the court, ordered to be 
made, the motion to quash was properly overruled. 

2. It will be observed that the affidavit of illegality does 
not deny that there was a judgment, though it does deny 
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that the records of the court show any. A judgment is not 
the less a judgment because the clerk has failed to record 
it. 50 Ga., 378, supra. As the minutes show a verdict, 
and there has been an execution outstanding and kept alive 
ever since the year 1861, we think the 7. fa., as amended, 
may proceed without supplying the record or establishing 
copies of the lost papers. A fair presumption is that there 
was a valid and regular judgment entered on the verdict, 
and this presumption ought to hold, as between the parties 
themselves, and in respect to purpusesa fi. fa. may serve 
without actual production of the judgment, until the con- 
trary appears. It is very rare in our practice when the 
plaintiff in an execution has to back it up with the produc- 
tion or the proof of a judgment in contests with the defen- 
dant. There isa sort of general presumption that every 
execution issued by a proper officer, which recites a judg- 
ment as its basis, has in fact a judgment to stand upon. 
This presumption is rooted in the still broader one, that all 
public officers do their duty. 
Judgment affirmed. 


Ez parte Bravury. 


Where the plaintiff in error is sole counsel in his own case, and while 
on his way to the court, having started in due time, was injured in 
his person by an accident without fault on his part, in consequence 
of which he could not, and did not, arrive until after his case was 
reached cn the docket, and dismissed for the want of prosecution, 
the case, upon motion afterwards made during the same term and 
supported by a strict showing of all the facts on oath, will be rein- 
stated and continued, the bodily injury and the disability resulting 
therefrom being, under all the circumstances, providential cause. 


Practice in the Supreme Court. Dismissal and _rein- 
statement. Providential cause. Before the Supreme Court. 
September Term, 1879. 


Reported in the opinion, 
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A. Atprorta BrapD.ey, in propria persona, for plaintiff 
in. error. 





No appearance for defendant. 






BLEck.ey, Justice. 







The plaintiff in error, a licensed attorney formerly au- 
thorized to practice law in the superior courts of this state, 
was removed by the superior court of Chatham county. 
Code, § 420, e¢ seg. Afterwards, he moved in the same 
court to set aside the judgment of removal, and the motion 
being denied, he brought a writ of error to this court. On 
the record here he was his own counsel, and the sole coun- 
sel. When the case was reached in its order on the docket, 
there was no appearance, and for that reason the writ of 
error was dismissed. Later in the term, and some time 
after all the cases from the Eastern circuit had been disposed 
of, he came forward in person, and moved the court to rein- 
state the writ of error; showing for cause, by his own afii- 
davit, that he left his home, in the town of Beaufort, state 
of South Carolina, on or about the 11th day of December, 
1879, with the intent and for the purpose of attending this 
court to prosecute his case; that he started in due time to 
have reached here before the call of the case; that while 
upon his journey, on board a steamboat (Plot Boy by 
name), between Beaufort and Charleston, he had, without 
negligence on his part, an accident to one of his ankles, by 
which the ankle was dislocated or sprained, or some of the 
small bones broken, and in consequence of which he was, 
until about the 11th day of January, 1880, unable to walk 
without great bodily pain and danger to his life; that at 
Charleston he was helped off of the steamer, and after 
remaining there a week, was carried by rail to Akin, where 
he suffered severely ; and that he left Augusta for Atlanta 
about the 13th of January. His motion to re-instate was 
made shortly after his arrival here. On looking to the 
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entry upon the minutes, we find that his case was called and 
dismissed on the 27th of December. The circuit to which 
it belonged was reached on the 18th of December, and con- 
cluded on the 6th of January. 

The showing seems strict, and is satisfactory. Providen- 
tial cause, and that alone, appears to have hindered the 
plaintiff's attendance in due time. Such cause is, under the 
constitution, a ground for continuance ; and where it exists, 
and there is no default in not moving for a continuance on 
the call of the case, and an order is passed to dismiss for 
want of prosecution, the continuance, we think, can still 
be had by re-instating the writ of error on motion, if the 
motion is made during the same term, and supported by a 
strict showing. No question arises here as to notice of the 
motion, the case being ex parte. 

Let the writ of error be re-instated on the docket, and 
stand continued. 

Ordered accordingly. 


Tae Mittepveevirte Manvracrorine Company vs. Erue- 
RIDGE. 


If it be true that parties are entitled toa special jury, taken from the 
grand jury, to try an appeal coming from a justice’s court to the su- 
perior court, such right is waived by selecting, without objection, 
a jury from the petit juries instead of the grand jury; and after a 
jury has thus been selected in due form, it is too late to demand an- 
other. 


Appeal. Jury. Practice inthe Superior Court. Waiver. 
Before Judge Lawson. Baldwin Superior Court. Febru- 
ary Term, 1879. 


This case came to the superior court on appeal from the 
justice’s court of the 320th district, G.M. The jury was 
stricken from the two regular panels of petit jurors. Before 
proceeding to strike, it having appeared that one of the 
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jurors was related to the plaintiff, his name, at the request 
of counsel for the defendant, was stricken, and that of an- 
other juror substituted. A portion of the stricken jury 
being engaged in the trial of another case, and it being 
late in the afternoon, the court took a recess until the next 
morning. When defendant’s counsel appeared, before the 
stricken jury was impaneled, the case opened, the pleadings 
read, or any evidence introduced, he objected, in writing, 
to the trial of the case before a traverse jury selected from 
the petit jurors, and demanded a special jury to be selected 
from the grand jury. The objection was overruled, and 
the demand refused. 

The jury found for the plaintiff. The defendant moved 
for a new trial, alleging error in the ruling as above stated. 
The motion was overruled, and he excepted. ° 


















W. W. Wittamson, by brief, for plaintiff in error. 


Sanrorp & Forman, by brief, for defendant. 









BLEcKLEY, Justice. 


Case called, parties make announcement of ready, list of 
the twenty-four petit jurors is furnished by the clerk, one 
of the jurors on the list is challenged for cause on the ground 
of relationship to one of the parties, the court allows the 
challenge, a talesman is furnished to take the disqualified 
juror’s place, each party then strikes off six names from 
the list, and the remaining twelve are thus selected to try 
the cause. All this consumes time, and involves the co- 
operation of one party with the other, and of the court 
with both. Can one of the parties demand, afterwards, 
that a list of the grand jury be furnished, and that a jury 
for the trial shall be stricken from that list? We think 
not. It is not certain that the grand jury list is the only 
proper one from which to strike a special or traverse jury 
for the trial of an appeal from a justice’s court, but if it 
were, there is no doubt that the petit jurors are competent 
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to constitute such a jury, where they are accepted by both 
parties without timely objection. Certainly any right to 
have the jury taken from the grand jury can be waived, 
and, in this case, what was done was a waiver, full and com- 


plete. 
Judgment affirmed. 


Tae Natronat Bank or Aveusta vs. Printur Brotrurrs 
& Company e al. 


. Matters presented and overruled on a motion to dissolve injunction, 
may be again urged at the proper time on demurrer to the bill, if 
they are pertinent as grounds of demurrer. 

. If trustees or an assignee of the debtor, for the payment of credit- 
ors generally, or for the payment of certain preferred creditors, 
have title as such to choses in action which a particular creditor is 
pursuing by garnishment and endeavoring to collect, the interposi- 
tion of a claim in the garnishment proceeding, under section 3541 
of the Code, is an adequate remedy at law in behalf of the trustees 
or assignee, and the interference of equity by injunction is unnecese 
sary. 

. After a demurrer has been submitted to the court for decisioa, the 
absence of the counsel of one of the parties for the balance of the 
term with leave formally granted, is no reason for withholding 
judgment on the demurrer when the court is ready to pronounce it. 
Where a demurrer is properly sustained, the consequences are to be 
dealt with between the remaining parties in subsequent stages of 
the cause. 


Equity. Injunction. Debtorand creditor. Assignment. 
Practice in the Superior Court. Before Judge Sneap. 
Richmond Superior Court. April Term, 1879. 


The Vulcan Iron and Nail Works and other creditors of 
Bones, Brown & Company, and of J. & S. Bones & Com- 
pany, filed their bill in Richmond superior court for the 
benefit of themselves and of any other ereditors who might 
make themselves parties thereto, against the surviving mem- 
bers of said firms, certain preferred creditors, and certain 
trustees, attacking, upon numerous grounds, two deeds 
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of trust, made by said firms, conveying certain property in 
trust to secure certain creditors in the order named, and 
seeking to make certain defendants who claimed to be 
creditors, dormant or special partners. Bones, Brown & 
Co., who did business in the city of Augusta, in Richmond 
county, was composed of James W. Bones, of Floyd county, 
and John Brown, John B. Dougherty and John S. Bones, 
of Richmond county; J. & S. Bones & Co., who did 
business in the city of Rome and county of Floyd, wae 
composed of James W. Bones and John M. Bowie, of Floyd 
county, and John Brown and John 8. Bones, of Richmond 
county, the difference between the two firms being, that 
Dougherty was not a member of J. & 8. Bones & Co., nor 
Bowie a member of Bones, Brown & Co. These complain- 
ants had already commenced suits at common law, and this 
bill was filed in aid thereof. 

The trust deeds attacked were executed on April 8th, 
1878. One was by Bones, Brown & Company as a firm 
and as individuals. It was made to Charles 8S. Arnall and 
William E. Jackson, Jr., trustees, conveying certain real 
estate and stock of merchandise in the city of Augusta and 
county of Richmond to said trustees to secure creditors in 
the order named. The second was by J. & S. Bones & 
Company as partners and as individuals, to the same trustees, 
conveying certain real estate (description left blank) and 
stock of merchandise in the city of Rome and county of 
Floyd to secure creditors in the order named. This last 
deed contained this provision : 


** And the parties of the first part hereby sell, assign, transfer and set 
over to the parties of the second part all their open accounts, bills re- 
ceivable and other choses in action whatsoever, in trust that the par- 
ties of the second part will, as soon as practicable, collect the same 
and apply the proceeds of such collections to the extinguishment of 
the above indebtedness. Said parties of the second part having dis- 
cretion to apply the proceeds of such collections to any class of the 
indebtedness above set forth exclusively, or to all the classes in such 
proportions as they may think best to the interest of their trust.” 

36 
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The National Bank of Augusta, one of the preferred 
creditors, answered, and, in lieu of a cross-bill, alleged sub- 
stantially as follows: 

On May 2d, 1818, J. & S. Bones & Co. suspended, and 
on the 16th of the same month made an assignment to 
Dougherty, who still holds possession of the property pass- 
ing thereunder. This assignment covered real-estate in the 
city of Rome, stock of merchandise, ete., and choses in ac- 
tion. It was equally for the benefit of all their creditors 
without other preferences than those fixed or recognized 
by law. Any surplus was to be equally divided between 
the partners or their legal representatives. 

Printup Brothers & Company, and other creditors named, 
have sued J. & S. Bones & Co., as makers, and Bones, 
Brown & Company, as indorsers, to the July term, 1878, 
of Floyd superior court, and have served processes of gar- 
nishment upon numerous persons (named, and amongst 
them the trustees and the agent of the assignee), and upon 
others who are not now known. The effect of these gar- 
nishments has been to put a stop to the collection of the 
assets of J. & S. Bones & Co., and will so continue unless 
each and every party is indemnified in making payment, or 
the assignee and trustees shall come forward at law and 
interpose claims to the debts. The trustees refuse to make 
distribution of the assets either of J. & 8. Bones & Co. 
or of Bones, Brown & Co. until the validity and effect of 
the garnishments on them is determined. The sole object 
of these creditors is to reach the property and assets pass- 
ing under said trust deed of J. & S. Bones & Co., and to 
attack the validity of the deed upon the coming in of the 
answers, thereby subjecting the trust to great expense in 
defending said suits away from the residence of the trustees 
and assignee. These creditors know that no assets are in 
the hands of the garnishees except what is claimed to 
pass under said trust deed. 

To avoid a multiplicity of suits, to give direction to the 
trustees, to enable the assets of said firms to be fully realized 
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and properly applied, to determine the validity of said 
deeds and the rights of all parties thereunder, and compel 
all parties to interplead and thus fully protect the trustees, 
defendant prays that said trustees, or some other fit and 
proper persons, be appointed receivers, to take charge of 
and collect all the property of said firms passing under said 
deeds of trust and not already in the hands of said trustees, 
and especially all the money and choses in activn in the 
hands of Dougherty, assignee, or of his agent, with author- 
ity to sue for and to collect all debts of every description 
due to J. & S. Bones & Co., or other firm of which the 
members of that firm had a controlling interest, and which 
pass under the deed of trust or assignment, or either of 
them, and that Printup, Brothers & Co., and other named 
creditors, be enjoined from suing out further garnishment 
process, and from any further proceedings on those already 
taken out, and, on the coming in of the answers of the 
garnishees, from attacking the validity of said trust deeds 
by motion for judgment, traverse, etc. Further, that they 
may be restrained from doing any act which may tend to 
prevent the delivery over of any money or property under 
either instrument, etc., and generally, from taking any steps 
other chan coming into this court and asserting any rights 
in the premises. 

The chancellor appointed the trustees receivers and 
granted the injunction as prayed for, reserving the right to 
Printup Brothers & Company to move its dissolution. Such 
motion was made upon substantially the following grounds: 

1. Because the injunction was improvidently granted. 

2. Because the remedy at law is ample and complete, and 
the common law court has first acquired jurisdiction. 

3. Because there are no equitable charges in said cross- 
bill sufficient to authorize the granting of said injunction. 

4. Because Richmond superior court has no jurisdiction 
over the parties or causes in litigation in Floyd county 
under the facts as developed by the pleadings. 

The motion was overruled, and Printup Brothers & Com- 
pany filed their exceptions pendente lite. 
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At the sueceding term of the court, April term, 1879, 
Printup Bros. & Co. demurred to the cross-bill upon sub- 
stantially the same grounds as were embraced in their mo- 
tion to dissolve. The briefs of counsel for the respective 
parties were submitted to the chancellor, who reserved his 
decision. At the time the judgment was rendered, the 
counsel for the complainant in the cross-bill, the National 
Bank of Angusta, was absent from court under leave of 
absence formally granted. This judgment was rendered 
on July 16, 1879, and sustained the demurrer. The Na- 
tional Bank of Augusta excepted, and assigns error as fol- 
lows : 

1. Because the court sustained the demurrer on any 
ground set forth therein. 

2. Because the grounds taken were res adjudicata, hav- 
ing been passed upon on the motion to dissolve the injunc- 
tion, and an interlocutory bili of exceptions having been 
filed by Printup, Brothers & Co. to the judgment rendered 
thereon. 

3. Because the court failed to determine as to the dispo- 
sition of the funds then in the hands of the receivers, and 
paid to them under its order by the garnishees in the 
suit at law of Printup, Brothers & Co., or to authorize 
the receivers to intervene in any way in Floyd superior 
eourt to test the title of the trustees, Jackson and Arnall, 
or of the assignee, John B. Dougherty, or of the receivers 
themselves to the funds. 

This case is full of other questions made by the plead- 
ings, but not yet passed upon by the court below. The 
effort has been made by this report to present the litigation 
simply as it affected the National Bank of Augusta and 
Printup, Brothers & Co. on the hearing of the demurrer 
to the cross-bill. 


Frank H. Miter, for plaintiff in error. 


Dantes. S. Printur; Davenport Jackson, for defend- 
ants. 
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Biecktey, Justice. 


The case which is here is but a small twig from a very 
large tree. The sole plaintiff in error is the National Bank 
of Augusta, and Printup, Brothers & Co., are the only 
defendants in error. The plaintiff in error was a party 
defendant to the original bill below, but the defendants in 
error were not parties to that bill on either side. They 
were brought into court as defendants, with others, to 2 cross- 
bill built up in the answer which the plaintiff in error filed 
to the original bill. Ona prayer for injunction contained 
in this cross-bill, Printup, Brothers & Co. were enjoined 
from doing various things, among them, from prosecuting 
certain common law proceedings to which they were parties, 
but to which the National Bank of Augusta was no party. 
The injunction was but interlocutory, and they moved to 
dissolve it on certain grounds, which motion being denied, 
they excepted pendente lite, and it remained operative until 
the time arrived for demurring to the cross-bill by way of 
general defense to the whole relief sought against them. 
They then filed a demurrer, embracing substantially the 
same grounds on which their motion to dissolve the injunc- 
tion had been predicated. When the court came to adju- 
dicate upon the demurrer, the same was unconditionally 
sustained and the cross-bill was, as to them, dismissed. 
This, and only this, is the subject-matter of the present 
writ of error. 

1. In behalf of the plaintiff in error it is insisted, first, 
that any and all matters which were adjudged insufficient 
to dissolve the injunction when the motion for dissolution 
was determined, become res adjudicata with respect to the 
subsequent demurrer, no less than with respect to the mo- 
tion; and that what is not cause for dissolving a temporary 
injunction is, @ fortiori, no cause for denying all relief 
whatsoever, and dismissing the bill at the hearing of the 
case on demurrer. If this be a correct position, it would 
follow that in all cases where a temporary injunction is 
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granted, and the grant is acquiesced in, no subsequent de- 
murrer to the whole bill could be sustained. An injune- 
tion cannot be ordered for anything which is not apparent 
on the face of the bill, and the mere grant of an injunction 
is an adjudication that the bill is sufticient to warrant it. 
Whether the defendant appears or not, makes no difference 
as to the binding nature of this adjudication, for under the 
present practice established by statute in this state, he has 
to be notified of the application, and of the time and place 
when and where it will be heard; and the object of the 
notice is, that he may appear and resist the application. 
According to every principle of res adjudicata, a defend- 
ant duly served with the preseribed notice is as much bound 
by what is adjudged against him on the plaintiff's pleadings, 
where he fails to appear, as he is where he appears and calls 
in question the sufficiency of those pleadings. But what 
court has ever held, or ever can hold, that the mere grant 
of a temporary injunction, with or without appearance and 
resistance by the defendant, will, if not carried to a review- 
ing court and there reversed, conclude the defendant upon 
the merits of the bill should he afterwards, and in due time, 
demur? And if the defendant is not cut off from demur- 
ring by the mere grant of the injunction, why ought he to 
suffer this consequence if the grant be followed by an inef- 
fectual motion to dissolve? Once adjudicating the euf- 
ficiency of the bill for a temporary injunction ought, it 
would seem, to settle the matter as firmly as twice adjudi- 
eating it. Where the doctrine of res adjudicata applies at 
all, it is not less applicable after a first judgment, unre- 
versed, than it is after a second to the same effect. The 
truth is, that the purpose of an interlocutory injunction is 
wholly provisional; it is preliminary and preparatory; it 
looks to a future and final hearing, more deliberate, solemn 
and complete than any which has been had, and while con- 
templating what the result of that hearing may be, it by no 
means forestalls it, or settles what it shall be. Under such 
an injunction, the defendant’s free agency is suspended but 
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not terminated ; though paralyzed temporarily, it does not 
follow necessarily that his paralysis is to become permanent 
aud incurable. In one word, there is, with respect to the 
merits of the main case, nothing jal either in granting or 
keeping on foot an interlocutory injunction ; and the rigid, 
stationary condition which any proper conception of res 
adjudicata involves, arises out of judgments only which 
are final in their nature. High on Inj., §§3, 4,5; 21 IIL, 
605 ; Freeman on Judg., §251 ; 4 Bibb, 556; 22 Eng. Ch. R., 
(2 Phillips) 597; 41 Ga., 544;17 Zb., 558 (12), 249; Code, 
§§3220, 3223. Somewhat contra in bearing, 5 Martin, N. 
S., 120; 8 Rob., La., 200; 25 IIl., 257. 

2. Among the grounds of the demurrer are that the cross- 
bill has no equity as against Printup, Brothers & Co., and 
that there is a complete remedy at law. All that Printap, 
Brothers & Co. have done they had a legal right to do, 
and we do not see that they have acted contrary to equity, or 
good conscience. They sued their debtors in a court having 
jurisdiction, and garnished certain personsto appear and 
answer in connection with that suit. If the assests which 
they seek to reach by these garnishments do not belong to 
their debtors, but to certain trustees and an assignee, why 
should not the trustees and the assignee claim them under 
section 3541 of the Code? Among the garnishees are the 
trustees themselves, and the attorney or agent of the 
assignee. Why should it devolve on the National Bank of 
Augusta to bring Printup, Brothers & Oo. into equity, in 
order to aid the trustees and the assignee in the performance 
of their duties? It is not alleged that the trustees are in- 
solvent, and if they fail in their duty, they can, it is to be 
presumed, respond to those who may be injured. To break 









up lawful proceedings commenced by Printup, Brothers & | 


Co. in Floyd, the county in which they themselves reside, 
and force them to take part in a pending suit in Richmond 
cvunty, in which they have no wish to participate, is a very 
strong exertion of power. Nothing so very vigorous and 
energetic should be done without a clear necessity for it. 
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And be it observed, that none of those who are garnished, 
not even the trustees or the assignee, are in this court, ask- 
ing that it shall be done. We think the court below did 
quite right in sustaining the demurrer, and allowing Printup, 
Brothers & Co. to go without a day. 

3. The leave of absence granted to brother Miller was 
no cause for withholding judgment on the demurrer until 
his return, or until his leave expired. The demurrer having 
been argued and submitted before the leave was granted, 
the work of counsel was finished, and in that which re- 
mained for the court to do, the presence or absence of coun- 
sel would make no difference. According to the usual 
course of practice, as we understand it, there could have 
been no reasonable expectation that the court would delay the 
mere announcement of a judgment because the counsel of 
one of the parties was absent on leave. 

4. Nor was there any error in not making some further 
order in connection with sustaining the demurrer, and dis- 


missing the eross-bill as to Printup, Brothers & Co. The 
entire hearing was upon the demurrer to the cross-bill, and 
the consequences of sustaining the demurrer were not for 
adjustment as a part of the judgment, but were for the re- 
maining parties to cope with in subseqnent stages of the 
cause. 

Judgment affirmed. 


Hitt vs. Tue Srare or Georata. 


1. A school-boy of such years and discretion as to be responsible for 

crime, cannot voluntarily throw a stone at a comrade and bit him, 
though in sport or play, and then defend against a charge of assault 
and battery by urging that he acted without malice or anger and ex- 
pected his playmate to dodge, as was customary, and evade the 
blow. 
The court (if it will) may enumerate acts, etc., constituting all the 
essentials of the offense charged, and instruct the jury that if these 
be established the accused is guilty and the duty of the jury would 
be to find him guilty. A new trial will not be ordered for this man- 
ner of charging, if the verdict be indubitably correct. 
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‘Criminal law. Assault and battery. Charge of Court. 
Before Judge Cxrarx. City Court of Atlanta. April 
Term, 1879. 


Hill was placed on trial for assault and battery. The 
evidence made substantially the case presented by the 
opinion. The jury found him guilty. He moved fora 
new trial upon the following grounds: 

1. Because said verdict was contrary to law, and contrary 
to the evidence. 

2. Because the court erred in refusing to charge the jury 
as to the animus of the accused, as follows: “If he (the 
accused) did it (throwing and hitting prosecutor with a rock 
at school) in sport, as rough playing among boys, and not 
in anger, he would not be guilty. The intention is the 
test—if the circumstances show no intention to do bodily 
harm then he is not guilty,” andin charging in lieu thereof 
as follows: “If you believe from the evidence that Willie 
Hill, the accused, threw a rock at prosecutor to hit him and 
did hit him—or he was the object of his throw, and hit 
him, and there was no legal. justification, he is guilty of as- 
sault and battery, and it is your duty soto find. But if you 
believe he did not throw at Hill and hit him, and that Hill 
was not the object of his throw—or there was legal justifi- 
cation, then you would find him not guilty.” 

3. Because the court repeated his charge as above to the 
jury, and declined tu draw any distinction between the 
throwing of rocks “in anger” and the throwing of rocks 
“in sport ”—limiting the consideration of the jury to the 
simple act of the intention of “throwing and hitting”— 
excluding thereby entirely “the anzmus” whether in sport 
or in anger, such instruction being error and calculated to 
mislead the jury. 

The motion was overruled and defendant excepted. 


S. B. Spencer, for plaintiff in error, cited Code, $4292; 
58 Ga., 48; 60 Zb., 509; 2d Bish. Cr. Law, 76, case of 
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misfortune or accident; Code, $4302; 30 Ga., 80; 35 Zb., 
SO. Charge as given error, 57 Ga., 505; 34 Zb., 262; 32 
Ib., 521. 


Howarp Van Epps, city solicitor, for the state, cited 7 
Ga., 13. 


BLEcktey, Justice. 


According to the evidence, a company of boys attending 
school were all out in the yard and most of them were en- 
gaged in playing. One (Willie Love by name) did not 
wish to play. An attempt was made by some of his fellows 
to force him into the sport, as was customary in dealing 
with a reluctant boy. One Richardson pulled him away 
from the fence. Love shoved Richardson off. The latter 
then threw a rock and Love dodged it. Whilst Love was 
in the act of rising from the position which he had taken 
to evade this blow, Willie Hill, the accused, threw a rock, 
and Love, not seeing it, was hit in the mouth. If he had 
seen it in time he could have dodged it too. It was a way 
of playing among the boys, to throw rocks at one another, © 
and the evidence indicates that dodging was generally ex- 
pected. Loveand Hill were relatives, and were perfectly 
friendly. There was no quarrel or cause of quarrel between 
them, and never had been. The blow with the rock split 
Love’s Jip and broke one of his teeth. 

1. There is no suggestion that the accused was wanting 
in age or development, so as to be incapable of committing 
crime, nor that the throwing of the stone was involuntary. 
The sole defense is, that he threw in sport, without ill- 
will or anger, and with no intention to hurt or even hit, 
relying upon the expertness of his school-fellow in dodging. 
It is not shown, however, that he did not throw az the latter, 
or that he gave any notice or warning so as to put him 
upon guard. Grant that he desired and expected a success- 
ful “dodge,” yet he did not get it, and the other boy was 
in no fault in not responding with the anticipated maneu- 
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ver; he did not see the danger. Throwing stones at others 
for amusement is a dangerous sport, because the tendency 
of it is to wound or bruise, and there is no certainty that in 
a given case the injury will be slight rather than serious. 
When one has hurled a stone and parted with all power 
over it, the mischief it may do where it strikes is not 
matter of calculation, but in a great degree of mere chance. 
Life itself is not safe where stones are flying about, even 
thongh they be thrown bya boy. In the present case, if death 
had ensued the offense would have been manslaughter at 
the least. “So, throwing stones at another wantonly in 
play, being a dangerous sport, without the least appearance 
of any good intent, or doing any other such idle action as 
cannot but endanger the bodily hurt of some one or other, 
and by such means killing a person, is manslaughter.” 
Whar. Hom., §162. “ Where unsuitable and deadly wea- 
pons are used in lawful games, the act itself becomes un- 
lawful.” J06., §479; 1 Hale P. ©., 472,473. “If when 
engaged in an unlawful or dangerous sport, a man kill 
another by accident, it is manslaughter. . . . . Death 
produced by practical joking is manslaughter.” 2 Whar. 
Cr. Law, §1012. In Studstill vs. The State, 7 Ga., 2, a 
boy was shot at the distance of two hundred yards, with an 
old gun which some of the sporting party said would not 
hit him at fifteen steps, and the shooting was done when 
“they were all ina laugh.” This court said, on page 13, 
“ Nor can we sanction the position assumed by counsel, 
that owing to the distance, it was improbable that the ball 
would reach its object ; and that, consequently, the killing 
is reduced to involuntary manslaughter. Can he who takes 
deliberate aim at another with a rifle, and kills him, be said 
not to have intended it? We think not. He might, it is 
true, suppose the chances to be against it; still he puts 
forth all his skill to reach the mark and he succeeds. It is 
enough, as the act itself was unlawful, if the killing was the 
possible consequence of the act. To hold otherwise would 
be to trifle with human life’ For boys to throw at one 
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another stones of a size and weight to lacerate lips and 
break teeth, is not innocent play, but wild and wanton mis- 
chief, and if they are of responsible age and average mental 
capacity, they must answer for the consequences of their 
reckless conduct. It is good for the young to engage in 
rough and hardy sports, but the state cannot permit her 
children to beat and batter one another, even at school, with 
stones or other dangerous missiles. Bad boys should be 
made to understand that they are accountable to the law, as 
well as to parents and teachers, for throwing rocks and 
thereby inflicting personal injuries. 

2. It is insisted by counsel for plaintiff in error, that even 
granting the law to be as we have laid it down, the court 
erred in charging the jury that if a given state of facts 
should, by them, be found to exist, the accused was guilty, 
and it would be the duty of the jury to find him guilty. 
The obnoxious language is set out in the second ground of 
the motion for a new trial, as numbered in the reporter’s 
statement. Formulated ina general proposition, the sub- 
stance of the charge complained of is this: If one throw a 
rock at another to hit him, and do hit him, or if one throw- 
ing a rock make another the object of his throw, and hit 
him, without legal justification, the thrower is guilty of an 
assault and battery, and it is the duty of a jury trying him 
for the offense to find him guilty. The entire charge is 
not in the record, and we must assume that the court gave 
proper instructions as to reasonable doubt, time, place, ete. 
There is no suggestion that the charge was deficient in 
these particulars. The specific objection to which our at- 
tention is directed is the stating that the enumerated acts 
would render the accused guilty, and that if they were 
committed, the jury should so find. In Pennaman vs. The 
State, 58 Ga., 336, this court approved a charge, to the 
effect following: If all the allegations in an indictment for 
perjury be true beyond a reasonable doubt—if the accused, 
in making an affidavit to have the prosecutrix arrested on 
a warrant for assault and battery, did wilfully, knowingly, 
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absolutely and fal ely swear in said affidavit, as heis alleged 
to have done in the indictment, the jury should find him 
guilty of perjury. The charge applied directly to the 
specific facts alleged in the indictment, and embraced the 
whole of them. For that reason it was pronounced cor- 
rect. In the present case, the indictment is less specific ; 
an indictment for perjury sets out the identical transaction 
which has to be proved, but an indictment for assault and 
battery is expressed in more general terms, and simply 
alleges that on a given day, in the county, the defendant, 
with force and arms, committed an assault upon another 
named person, and then and there:unlawfully beat, bruised 
and ill-treated him. The exact manner and means of the 
battery are left to be developed by the evidence. A battery 
may be committed in ways innumerable, and the indictment 
will apply to one way as well as another. Now, when the 
whole of the evidence is direct, as it was in the present 
case, and the court, not saying to the jury what is proved 
or not proved, groups together from the evidence enough 
facts to constitute an assault and battery, and tells the jury 
that these facts, if established, render the defendant guilty, 
and the jury ought to find him guilty, the substance of the 
instructions differs not in principle from the charge in 
Pennaman vs. The State. It is unquestionably true in law 
that certain acts will constitute an assault and battery within 
the scope and legal meaning of an indictment for that 
offense, and if they are indicated by the evidence, and their 
existence or non-existence be referred to the jury, the im- 
propriety of telling the jury that in case they are proved 
the defendant should be found guilty, is no greater than to 
tell them that if the charges in an indictment for perjury 
be proved, a verdict of guilty should be rendered. There 
is a wide difference between resting the result of a trial 
upon facts which legally constitute the offense charged, and 
making it turn upon other facts which are merely evidence 
of the constituent facts. To illustrate this, I will endeavor 
to point out the real error which the charge contained in 
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Parker vs. The State, 34 Ga., 262, and also in Tucker vs. 
The State, 57 Ib., 503. The doctrine of the charge in the 
former of these cases was this: If a mule be stolen, and a 
given person be, next day, seen in possession of him, riding 
him, and the same person canse him to be sold at auction 
as his property, and receive pay for him, and afterwards 
voluntarily give his note for the amount to the purchaser, 
the latter having surrendered the mule to the true owner 
(the individual from whom he was stolen), sach person -is, 
under the law, guilty of stealing the mule, and the jury 
trying him for the larceny ought to find him guilty. It 
will be seen that the various enumerated facts do not con- 
stitute larceny by the accused, but are only evidence of it, 
and the vice of the charge is, that the court drew the infer- 
ence of guilt and directed the jury to adopt that inference 
(in case the evidentiary facts were proved), instead of 
merely telling them that they were authorized to infer 
guilt and might find accordingly. The erroneous part of 
the charge in 7'ucker’s case was to this effect: If goods be 
stolen from a vessel, and a portion of them be found, at the 
very time or immediately afterwards, in the possession of a 
given person, the law presumes that he is the guilty party, 
and when tried for the larceny the burden of proof is upon 
him to show that he obtained them honestly, and if he fail 
in this, the jury should find him guilty. This charge, like 
that in Parker’s case, deals only in facts of evidence (indi- 
rect or circumstantial evidence), and proceeds to a virtual 
dictation of the conclusion which the jury are to draw, 
leaving the jury no freedom except to find whether the 
enumerated circumstances had been proved or not, and 
whether the accused had rebutted in the way declared re- 
quisite. Abstractly considered, the one exclusive mode of 
rebutting which the charge points out, namely, to show 
that the accused obtained the goods honestly, is altogether 
too restrictive. He might have obtained them very dis- 
honestly, as by cheating the real thief out of them, or by 
receiving them knowing them to have been stolen, and this 
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would have been a good accounting for his possession. But 
the great error of the charge lies in treating the presump- 
tion of guilt as one of law, and in saying that the jury 
should, instead of saying that they could or might find the 
aceused guilty upon it. “The presumption is not one of 
law but of fact.” 1 Whar. Or. L., $729; 3 Grif’s Ev., §31; 
Hall vs. The State, 8 Ind., 439; State vs. Hodge, 50 N. H., 
510; Stover vs. The People, 56 N. Y., 315; Graves vs. The 
State, 12 Wis., 591; Crilley vs. The State, 20 75., 231. If£ 
the third head-note in Parker’s case and the corresponding 
one in Zucker’s, be confined to cases of indirect or cireum- 
stantial evidence, and to the charge upon that evidence (and 
this, though less than the scope of their letter, is all the 
scope the facts on which they are based will warrant), I 
think they are perfectly sound. I am satisfied that a capi- 
tal part of the error in Zucker’s case was in classing the 
presumption of guilt which arises from the possession of 
stolen goods with presumptions of law, rather than with 
presumptions of fact. In that case the presumption, it is 
true, was very powerful, but it was for the jury, not for 
the court. 

Returning now to the case at bar, nothing is more obvious 
than that it has no resemblance to either of the two just 
discussed. They were cases of circumstantial or indirect 
evidence on the main point in controversy, whereas, this is 
a case of direct evidence on every point. In them the 
hypothesis of guilt was built, in the charge to the jury, not 
upon facts which would necessarily involve guilt, but upon 
facts trom which guilt was only inferrable. In this case 
the enumerated facts made guilt with absolute certainty ; 
for, taking what we have ruled under the first head of this 
opinion, and it follows necessarily that if one throw a rock 
at another to hit him, and do hit him, or if one throwing a 
rock make another the object of his throw, and hit him, 
without legal justification, the thrower is guilty of an assault 
and battery. It seems quite certain that the charge was not 
erroneous; but did we so consider it we should do as was 
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done in both Parker vs. The State, and Tucker vs. The 
State, that is, affirm the judgment, the evidence being be- 
yond ali question sufficient, and the verdict indubitably 
correct. 

Judgment affirmed. 


Hunnicurr vs. SuMMEY. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as 
court of impeachment, did not sit in this case.] 


1. A homestead in the undivided half of real estate belonging to a 
firm may be set apart to the wife of one of the partners, the hus- 
band not applying therefor himself, but consenting to the wife’s 
application, and such homestead will be valid against general cred- 
itors of the firm 
If the partnership was formed prior :o the constitution of 1868, 
such homestead will not be valid against the other partner’s objecting 
thereto for balances due him on account of the transactions of the 
firm ; but before the creditor can be subrogated to the rights of the 
other partner, he must make, by his pleadings, such a case as will 
entitle him in equity to be so subrogated. 


Homestead. Partnership. Debtor and creditor. Sub- 
rogation. Before Judge Erwin. Clark Superior Court. 
May Term, 1879. 


Reported in the opinion. 
L. & H. Coss, for plaintiff in error. 
S. P. Taurmonp, by brief, for defendant. 


Jackson, Justice. 


Hunnicutt held a judgment on Summey & Newton, on 
which execution was issued and levied on a house and lot 
claimed by Mrs. Summey, who took homestead therein. The 
jury found the property not subject, a motion for a new trial 
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was made and overruled, and the plaintiff in execution 
excepted. 

1. The homestead was set apart at the instance of Mrs. 
Summey, out of Summey’s individual half of the partner- 
ship property, and one question made in the record for 
review is, can this be done? In //arris et al. vs. Visscher 
et al., 57 Ga., 229, it was held that where the realty had 
been divided by the partners, either or each could take a 
homestead out of his own divided part, and that the home- 
stead so set apart would be good against general creditors 
whose debts were created since the adoption of the consti- 
tution of 13868. If the husband decline, the wife may take 
homestead. Code, §2022. But this property in the case now 
before us, is undivided, and was so when the homestead 
was set apart, and it is argued, with great earnestness and 
force, that this makes a difference. Yet when we look at 
the broad provision of the constitution of 1868, on home- 
stead rights in property, we cannot see that the fact that 
one is tenant in common with another will prevent him 
from taking homestead out of his individual half of the 
joint property. Code, §5135. That provision seems to grasp 
all property, real and personal, within its wide arms as sub- 
ject to homestead and exemption; and the legislature is 
required to enact laws to reach all species of property, so as 
to have families provided for after the wrecks which the late 
war scattered everywhere over southern society. We think, 
therefore, that Mrs. Summey could have her homestead set 
apart ont of her husband’s undivided half of the realty of 
this firm. 

2. But in Harris vs. Visscher it was held that such home- 
stead would be good only against debts made since the con- 
stitution of 1868 went into operation. If, therefore, this 
partnership between Newton & Summey was formed prior 
to that date, Summey could not, as “against Newton, have 
homestead set apart; because the contract between them, 
out of which debts of one to the other sprang, was made 


before there was any right to have any such homestead 
37 
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at all; and good faith between the partners required that 
neither should use the firm assets in such manner as to 
make the other bear the entire burden of the common in- 
debtedness. Code, $§1303, 3177; Story on Part., 232,233, 
344, 172, 97, 326, 328, 407, 91-2-3-4-8. 

As between the partners and debts due to each other from 
the partnership business, the indebtedness will take date 
from the time the partnership was formed, and not the time 
when any accounting was had between them; and a home- 
stead set apart for the wife must yield to such a liability to 
the partner. VanDyke vs. Kilgo, 54 Ga., 551. 

If, therefore, this were a contest between Newton and 
Summey, and the partnership was formed prior to 1548, 
the date of the adoption of that constitution, any claim 
which Newton had for balances due him would date before 
the adoption of that constitution, and the homestead would 
be subject to pay it. 

Is this creditor subrogated to Newton’s rights? That 
must depend upon the case he makes. He must show, by 
pleading and proof, that he cannot make his money out of 
other effects of the partnership or out of Newton, or he 
must show other circumstances entitling him in equity to be 
subrogated to Newton’s rights. That has not been done in 
this case, and therefore the judgment is affirmed. 

Judgment affirmed 


Harpin vs. Corquirr, Governor, ex rel. 


1. The claimant of an office, controverting the right of an actual in- 
cumbent, though he cannot be heard by quo warranto to attack the 
legality of the election, without alleging an interest in the office as 
a citizen or otherwise, may nevertheless have a hearing upon such 
part of the ease made as‘involves the question of whether he, and 
not the incumbent, received a majority of the legal votes, his plead- 
ings being sufficient to raise an issue on each contested vote. 

. Even if contest before the executive be the exclusive remedy in 
cases where full opportunity has been afforded to have the contest 
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heard and determined, yet where a commission has issued inadver- 

tently pending the contest, and after due notice to the governor, the 
remedy of quo warranto is available. 

3. An election for the office of justice of the peace is not void by rea- 
son of one of the managers being a son-in-law of one of the candi- 

dates. 







Quo warranto, Elections. Justice of the Peace. Before 
Judge Speer. Rockdale County. At Chambers. May 
28, 1879. 








Reported in the opinion. 


A. C. McCatta; A. A. Zacury, for plaintiff in error. 






J. N. Grenn, for defendant. 






Bieckcey, Justice. 









A writ of guo warranto, in the name of the governor, 
on the information of Thomas D. Swann, against John F. 
Hardin, was heard and determined by Judge Sregr, with- 
out a jury, the parties consenting to dispense with a jury. 
The controversy was respecting the office of justice of the 
peace in and for the 561st district, G. M., Rockdale county,, 
and involved both the legality and the true result of an 
election held on the 4th of January, 1879, to fill a vacaney 
caused by the resignation of the late incumbent, D. O. 
White. The petition for the writ of guo warranto was 
filed on the 7th of February, 1879, and prayed that Hardin 
show cause why he held the governor’s commission, and 
why the same should not be declared void, and be surren- 
dered and canceled, and that a commission be ordered and 
issued to Swann, the relator, or that the election be declared 
null and void, and that such other and further order be 
had in the premises as might be proper. 

The facts alleged in the petition were substantially the 
following: The election was held after only ten days’ notice 
had been given by the ordinary; the notice was posted in 
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one place only; the election was conducted and managed 
by three persons, one of whom (Posey) was the acting 
notary public of the district, but not a freeholder, and an- 
other (Adair) was the son-in-law of Hardin; the candidates 
were Hardin and the relator, and the declared result was 
sixty-four votes for the former and sixty-three for the latter, 
but nine of the persons who voted for Hardin (all of them 
named in the petition) were not qualified voters, because 
they had not paid the tax required of them by law for the 
year 1878, and three of the nine (naming them) were fur- 
ther disqualified by reason of non-residence, one of them 
residing in another district and two of them in Newton 
county ; a fourth man of the same nine (naming him) had 
not been a resident of Rockdale county for six months im- 
mediately preceding the election, and a fifth one (naming 
him) had not been a resident of the district for the space 
of thirty days previous to the election; all these disquali- 
fying facts were unknown to the relator until after the 
the election; these nine illegal votes being deducted, would 
leave Hardin fifty-five, and the relator sixty-three, a ma- 
jority of eight for the latter, making him the justice of the 
peace elect. On the sixth of January, two days after the 
election, the relator notified the governor of his intention 
to contest said election and the right of Hardin to a com- 
mission, and also served Hardin with notice of the contest 
and the grounds thereof, and of the time and place. when 
and where the relator, as contestant, intended to take testi- 
mony, giving the names of witnesses to be examined; the 
day set was the sixteenth of January, and the county judge, 
who had been agreed upon to take the testimuny, was en- 
gaged in his court and could not then act, in consequence 
of which the matter was postponed until the twenty-third 
of January, when both parties appeared, and the county 
judge proceeded to hear evidence and reduce it to writing ; 
whilst this was in progress, it was ascertained that a com- 
mission had been inadvertently issued by the governor to 
Hardin, with a dedimus to the ordinary, and the ordinary, 
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on the 23d of January, administered to Hardin the oath of 
office and delivered to him the commission; the notice of 
contest was inadvertently overlooked in the executive de- 
partment, and the commission was improperly issued, as 
the contest was still pending, and thirty days had not ex- 
pired; the relator was thus deprived of his right of going 
befgre the governor with his contest ; he, nevertheless, pro- 
ceeded to lay the evidence as reduced to writing by the 
county judge, before the governor, and requested a hearing 
thereon; which was denied inasmuch as the commission had 
been issued and delivered. The petition averred that the 
election was illegally conducted, and that the result was a 
fraud upon the relator; that the election was held without 
legal notice of the time and place; that Adair was an in- 
competent manager because the son-in-law of Hardin, one 
of the candidates; that Posey was not a justice of the 
peace of the district or a freeholder as required by law; 
and that said nine illegal votes were counted for Hardin, 
thereby materially affecting the result. It also averred that 
the relator had no agency in selecting the managers, and 
that he was not aware of their incompetency until after the 
contest over the election was sprung. 

The respondent answered, and at the trial his counsel 
moved to dismiss the writ,.because the relator, “ by his own 
pleadings, shows he is not entitled to said office, because 
said election was not held in conformity to the law by three 
freeholders of said district, after advertising the same for 
fifteen days or more.” The court denied the motion, and 
this is assigned as error. Evidence having been introduced 
(which, however, is not authenticated so as to be consid- 
ered on this writ of error), counsel for Hardin, in their 
argument on the merits of the case, urged the court to dis- 
miss the proceeding “because the questions at issue were 
determined in a contest for the office before the governor, 
or were such questions as could and should have been de- 
termined in said contest.” Instead of so ruling, the court 
finally adjudged that the election was null and void because 
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Adair, one of the managers, was disqualified, he being the 
son-in-law of Hardin, that consequently Hardin was not 
legally elected, that his commission is void, that he do cease 
and abstain from any further exercise of the duties of the 
office, that these proceedings and the judgment thereon be 
certified to the governor, that the proper county officers 
give notice and provide for another election, and that the 
relator recover of the respondent his costs. The rendition 
of this judgment is also assigned as error. 

1. The motion to dismiss should have been granted if the 
only questicn in the case had been upon the legality of the 
election, for the relator does not allege that he is a resident 
of the district, or show any interest in the controvery other- 
wise than as a claimant of the office. The Code lays it 
down, in section 3203, that the writ of guo warranto must 
be granted at the suit of some person either claiming the 
office or interested therein. The meaning of the language 
is, that it cannot be granted at the suit of any one else. 
Collins vs. Huff, this term. So much of the petition as 
afleged the illegality of the whole election was demurrable, 
and had the same been demurred to separately, should have 
been stricken out. But by a liberal practice, and it requires 
a very liberal practice to warrant the indulgence, the peti- 
tion with this allegation in it might be retained for the 
purpose of trying the questions made upon the legality 
of certain votes, the matters of specification as to who were 
the illegal voters, and as to the grounds of illegality, being 
full and particular. Had the relator averred himself to bea 
resident of the district and thereby interested in the office, 
both branches of the petition could have been used on the 
trial; but as ne presented himself in the character of claim- 
ant of the office by virtue of the same election which he 
sought to attack, and in no other character, he was not in a 
condition to raise any yuestion touching the validity of the 
entire election, and his attempt to do so may be regarded 
as surplusage. 

2. It was urged by the respondent that the governor’s 
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commission to him was conclusive of his right to the office, 
by reason of certain provisions of the Code, and that he 
could not be ousted by guo warranto, over that commission 
as evidence of his title. In section 60, the Code, speaking 
of the governor, says: “ He shall grant commissions to all 
such officers of this state, including senators and representa- 
tives in congress, as are required to hold them, and in all 
cases he may, in his discretion, issue a dedimus protestatem 
to such officers as are authorized to administer oaths, requir- 
ing the qualification of the officer elect, as provided by law, 
and to issue to him his commission. The forms of all commis- 
sions shall be in the discretion of the governor. Commis- 
sions thus issued are final, except where the constitutivn 
and laws otherwise provide.” In sections 133 and 134 
further details as to commissions are embraced, and these 
sections show that, as a general rule, all civil officers, except 
constables, are to be commissioned by the governor. In 
section 1329 the mode of contesting elections had by the 
people is pointed out, and this requires that five days’ notice 
of the intention to contest and of the grounds of contest 
be given to the opposite party: that the notice shall also 
state the time and place of taking testimony, and the names 
of the witnesses; that the elect shall give the like notice 
as to taking testimony and the names cf his witnesses ; that 
either party may appear by himself, or attorney, or both, 
and cross-examine the witnesses; that any judicial officer 
of the county may preside to preserve order, to swear the 
witnesses, and see that the testimony is fairly and impar- 
tially reduced to writing, and all offered must be reduced 
to writing; that the presiding officer is empowered to 
subpoena witnesses, compel their attendance, to issue com- 
missions to take their testimony if out of the state, and 
to adjourn from day to day; that the papers and pro- 
ceedings or copies of them, must be transmitted to the 
governor, certified to by the presiding officer, or agreed 
to by the parties ; that when the governor has notice of an 
intention to contest, he shall not issue the commission unti 
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the contest is decided, or the time has elapsed for it to be- 
gin; that “both parties may appear by themselves and 
counsel and be heard before the governor, who shall have 
both notified of the day when he will hear the contest ;’ 
that testimony going to prove the illegality of a vote and 
the want of qualification in a voter, must be taken within 
thirty days of the day of the election ; and that “ no proceed- 
ing can be begun to contest an election after the governor 
has issued the commission.” Taking all these provisions 
together there is a very powerful indication of a purpose to 
concentrate all disputes touching the results of eleetions by 
the people, where the persons elected are to be commis- 
sioned by the governor, before him, and to make his com- 
mission final unless some negative upon its finality in the 
given case can be pointed out in the constitution or the 
laws. In regard to the office of justice of the peace, there 
is no such negative in the constitution, and none in any 
statute unless it be included in the general provision on the 
subject of guo warranto in section 3203 of the Cede. That 
section reads thus: “ The writ of gwo warranto may issue 
to inquire into the right of any person to any public office, 
the duties of which he is in fact discharging, but must be 
granted at the suit of some person either claiming the 
office or interested therein.” It is plain, however, that 
while this section leaves the range of inquiry the same as it 
was prior to the adoption of the Code as to the right which 
can be examined, it prescribes nothing expressly on the sub- 
ject of what shall constitute evidence of the right, and this 
last is the point on which seetion 60th bears. When the 
court in conducting its inquiry en quo warranto is con- 
fronted with the governor’s commission, must the court 
treat it as final? ‘To this question section 3203 gives no ex- 
press answer. But to hold that in a direct proceeding to 
test the right of an adverse claimant to the office, over the 
title of the commissioned incumbent, the court must stop 
its inquiry on the production of the commission, would be 
to recognize the 60th section of the Code as working a stu- 
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pendous change in the prior law, for until this section was 
enacted the governor’s commission was but prima facie 
evidence, and courts could go behind it. 7 Ga., 473; 8 
Zb., 360; 1 Ala., 559; 2 Zb., 31. The right to an elective 
office is not rooted in the commission but in the election, 
and to examine the right to the bottom, it is often neces- 
sary to bring the election under immediate scrutiny, and 
not look at the results merely as they are reflected in the 
commission. An office is property, and in the nature of 
things, the title to it, when contested, presents a question 
appropriate to the judiciary, and very often questions of 
fact arise for trial by a jury. Under a constitution which, 
like ours, commits executive functions to one body of mag- 
istracy and judicial functions to, another, and which ordains 
trial by jury as the general system of dealing with issues of 
fact, it may be doubted whether the governor can be made, 
by statute, the sole and final judge of titles to public office. 
And yet, it is not easy to see why the commission issued by 
the state to an officer, might not be put by legislation on the 
footing of a grant issued for land, and be made the highest 
and best evidence of right. Very much could be said for 
such a power as well as against it. In view of the great 
uncertainty whether the 60th section, in saying commis- 
sions are final, intends to make them so in direct proceed- 
ings to try titles to office, we have not found it necessary in 
the present case, under the peculiar facts, to decide on the 
power of the legislature to go that far. It is obvious that 
the section can have some operation without construing it 
to extend to cases other than those where the question of 
title to the office arises collaterally, as in 44 Ga., 501, 
where it was held that in a proceeding to compel a prede- 
cessor in the office to turn over books to a commissioned in- 
cumbent, the court would not look behind the commission. 
Attention may be called, also, to an instance of ousting a 
commissioned incumbent, since the adoption of the Code, 
found in 40 Ga., 164, in which, although the point we are 
discussing was not made, this court treated the gover- 
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nor as under a duty to commission the prevailing party 
and referred to 8 Ga., 360, supra, as still applicable in 
principle. 

What we undertake to rule now in an authoritative way 
is only this: that even if it be the purpose of the Code to 
set up an exclusive remedy by contest before the governor, 
and if such a provision be constitutional, the remedy i 
applicable only where full opportunity has been afforded to 
have the contest heard and determined: and that where, 
without fault on the part of the contestant, a commission 
has issued inadvertently, pending the contest, and after due 
notice to ‘he governor, the commission is not conclusive, 
and the remedy of guo warranto is available. A man who 
claims an office is entitled to a hearing somewhere, and there 
can be no doubt of the general jurisdiction of the courts 
by guo warranto; and if this jurisdiction is restricted in 
the particular case by what has transpired elsewhere, that 
something should at least amount to an opportunity to be 
heard there in the mode the law prescribes. A commission 
issued without a hearing, where the right to a hearing has 
been asserted and not accorded, is not a legal commission ; 


and if any commission be final and conclusive in the broad 


sense contended for by the respondent, it is a legal commis- 
sion only, and not one which has issued prematurely. 
When the respondent was commissioned, he was not enti- 
tled to any commission, whether in fact he was duly elected 
or not. The same law which provided for a commission 
reyguired it to be withheld, to afford opportunity for the 
relator to be heard against it. There was, so to speak, a 
suit pending before the governor; there was to be a trial, 
and while preparation for trial was in progress according 
to the due course of law, judgment was inadvertently ren- 
dered for one of the parties, and the evidence of title was 
given to him. Strictly speaking, the governor had no 
power to issue and deliver the commission when it was 
issued and delivered ; and totreat it as prima facie evidence 
of right to the office, is yielding it full as much considera- 
tion as it deserves. 
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3. What we have ruled under the first head of this opin- 
ion disposes for the present of all the points made in the 
petition on the competency of the managers, and the general 
legality of the election. But as the court below ruled 
specially, and we think erroneously, on the effect of rela- 
tionship of one of the managers to one of the candidates, 
we will devote a few words to this question. It is the right 
of electors to vote for and elect whom they please. This is 
the primary consideration in all elections, and nothing 
which tends to restrict or limit this right ought to be held 
as law by analogy or implication. Any person who has the 
statutory qualifications may be a manager, and it is not 
among the prescribed qualifications that the managers shall 
not be related by affinity or consanguinity to those for 
whom the people think proper to vote. Indeed, if the 
voters chose to elect one of the manayers to serve as their 
justice of the peace, we see not very clearly how it could 
be prevented. In Pennsylvania, in the case of Common- 
wealth vs. Wheelper, 3 Serg. & R., 29, it has been held that 
at a corporation election, one of the inspectors of the elee- 
tion might be voted for and elected. Perhaps this ruling 
goes to an extreme, but it was made in favor of a free vote; 
aud there is an obvious difficulty in the way of confining 
voters to a more narrow range of selection than the whole 
number of those whom the law has rendered eligible to 
serve them in office. We need not, and do not now, say 
that one of the managers might be chosen; but from the 
necessity of having managers at all, coupled with the right 
of the people to eet their officers, we are confident that 
the relatives of the managers, whether rear or remote, may 
be chosen if it is the will of the electors to vote for them. 
Judgment reversed. 





SUPREME COURT OF GEORGIA. 


Torrance vs. Cook e¢ a. 





ToRRANCE vs. Cook e¢ al. 


Where three sureties get their principal, in failing circumstances, to 
furnish enough Confederate money to settle an execution for good 
money, and one of them borrows from the agent of the plaintiff in 
fi. fa. a part of the Confederate money, and the other two stand as 
his sureties therefor, and the money so borrowed is used for his, the 
borrower’s, individual purposes, and he was to have the entire 
profits thereof, and nobody conceals from him any fact which he 
did not admit in his bill that he knew, and which the evidence shows 
that he did know, and where the borrower is forced to pay the note 
in good money, and sues his sureties for contribution: 

Held, that he cannot recover on such facts admitted by himself, no 
matter what was ruled by the court, 


Principal and surety. Equity. New Trial. Before 
Judge Bucuanan. Campbell Superior Court. February 
Term, 1879. 


Torrance filed his bill against Cook and Moore to compel 
them to contribute as co-securities to the payment of a 
debt which he alleged that he had paid for the principal. 
The jury found for the defendants. Complainant moved 
for a new trial on various grounds. It was refused and he 
excepted. For the other facts see the opinion. 


L. R. Ray; L. S. Roan, for plaintiff in error. 


Tuomas. W. Laraam, for defendants. 


JACKSON, Justice. 


This is a bill for contribution. Complainant and the two 
defendants were all sureties to Mrs. Camp for one Bartlett. 
dartlett had some Confederate money in 1863, enough to 
pay off the execution which Mrs. Camp held, and Bartlett 
being in failing circumstances, the sureties were anxious to 
take up the execution and settle the debt. All hands met in 
Campbellton with the son and agent of Mrs. Camp for set- 
tlement. Some two hundred dollars of the money was 
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going to this son, and he readily took it, but said that his 
mother would not take Confederate money, but preferred 
a note bearing intesest, and that the sureties had better take 
it. After some conversation as to who should take it, the 
complainant took it to use in a tan-yard where he was tan- 
ning leather and making shoes for the Confederate army, 
and gave his note to young Camp, payable to Mrs. Camp, 
for $373.00, the balance of the money, and defendants, 
Cook and Moore, signed the note as securities. Subse- 
quently Mrs. Camp sued the note, recovered in good money, 
and complainant had it to pay, and wants the defendants to 
pay him back two-thirds of it. 

The bill made the case that this Confederate money was 
the money of all, and to be used for all the sureties; but 
the complainant himself swears that he was to use it for 
himself, and all the profits to be his. 

The bill charges fraud on Cook and Moore in deceiving 
Torrance, the complainant, in that they concealed from him 
the fact that Mrs. Camp would not take Confederate money ; 
but in another part of the same bill the admission is made 
that they all knew that she would not take it. There is no 
evidence at all that Moore knew anything except what Tor- 
rance knew, and the only evidence about Cook is that he saw 
Mrs. Camp and heard her say that she would not take Confed- 
erate money, and did not tell Torrance that he heard her say 
it. But Torrance states in the bill that he, as well as the 
others, knew it, and young Camp swears, as also did Moore 
and Cook, that it was said to all of them at the settlement. 
So that Cook could not have cheated Torrance by not telling 
him what he already knew. 

Possibly but for the solemn admission in the bill that the 
complainant knew about Mrs. Camp’s refusal to take the 
Confederate money, if the statements and charges therein 
made had been verified by the proof, equity might have 
relieved the complainant; but taking his own evidence 
alone, and letting him tell his own tale, he cannot re- 
cover. He borrowed the money to invest for himself alone; 
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he induced these defendants to go his security for it, he does 
not deny that, but says he might have done so, he made a 
venture which turned out unfortunately—if he was cheated 
he was cheated with his eyes wide open, and in fact, cheated 
himself, or rather, perhaps, the conduct of the Confederate 
soldiers in taking his leather cheated him, and Moore and 
Cook had nothing to do with it. 

So that it matters not what evidence was rejected or what 
rulings the court made, the complainant has no equity 
according to his own sworn testimony, on which to base a 
recovery, and make men, who stood his security, for a ven- 
ture all his own, when the venture turned out unlucky, 
help pay him out, while, if the venture had proved suce- 
cessful, and he had made money, he says himself that he 
would have pocketed itall. Cook and Moore ought to have 
a guardian if they made so one-sided a bargain. The ver- 
dict is right, irrespective of all rulings of the court, and 
the judgment overruling the motion for a new trial must 
be affirmed. 

Judgment affirmed. 


Domas vs. Toe Stare or Gerorota. 


1. An indictment for murder is good, though it omits to charge that 
deceased was *‘in the peace of the state,” and that defendant was 
‘‘of sound memory and discretion.” 

. Defendant's statement on a former trial is admissible against him. 
A juror who answers all the statutory questions so as to qualify is 
prima facie competent, and if defendant object afterwards to his 
competency he must try him and prove him incompetent. 

. A brother of one who contributed money for the arrest of defendant 
and for the employment of counsel, and aided thus the prosecution, 
may entertain the jury at night by order of the court, he being 
jailor, and being in the habit of doing so in all criminal cases; and 
it appearing by deposition that the jury were under charge of the 
bailiff all the while, and that the jailor had no eommunication at 
all with them, and never had taken any part in the prosecution, 
the court was right not to set aside the verdict for this cause. 
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5. The defendant having made no confession of guilt in the case, and 
only an admission that he was present when the deceased was shot, 
with protestations of his innocence of any participation in the crime 
whatever, it was error to charge the jury that ‘‘all admissions should 
be scanned with care, and confessions of guilt should be received 
with great caution. A confession alone, uncorroborated by other 
evidence, will not justify a conviction.” 

3. A new trial will not be granted on the ground that one of the jury 
was not impartial, on the deposition of one witness who swore to 
the statement of the juror against defendant, when the juror denied 
on oath making the statement, and swore to his perfect impartiality 
and freedom from any bias. 

. Acknowledgments of his presence by the defendant, without any 

promise or hope held out to him by the witness, are admissible, 
though the witness received the defendant from a detective who 
had held out the promise to him that he would protect him from all 
danger. 
There is no errorin charging ‘‘if after an honest and impartial 
examination your minds are wavering, unsettled, unsatisfied, that 
is the doubt of the law, and you should acquit ; if that doubt does 
not exist, you should convict.” 


Criminal law. Indictment. Evidence. Jury. Charge 


of Court. Before Judge Srumons. Pike Superior Court. 
April Term, 1879. 


One Childs and Dumas were jointly indicted for murder. 
They were tried severally. Childs was found guilty, and 
recommended to the merey of the court. Dumas was 
found guilty. He moved for a new trial, on the following, 
among other grounds: 

1. Because the court overruled a demurrer to the indict- 
ment based on the ground that there was no allegation that 
the person killed was in the peace of the state, nor that 
the defendant was of sound memory and discretion. 

2. Because the court allowed a witness for the state to 
testify, over objection, to the prisoner’s statement on a 
former trial. 

3. Because the court held one Maples a competent juror, 
when it was shown by examining him that he had heard a 
part of the evidence delivered by one of the witnesses on 
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a former trial of the case, and that he, with others, had 
arrested men charged with the same crime, without warrant, 
and had earried them to Barnesville, where they were re- 
leased. [The court certified, as to this ground, that the 
juror answered the statutory questions, and thereby ren- 
dered himself competent. | 

4. Because, pending the trial, the jury were lodged for 
the night at the house of one Barrett, whose brother had 
furnished money and otherwise aided in the prosecution of 
this case. [Barrett did not keep a public house, but it ap- 
pears from his affidavit that he was the jailor, and it was 
the usual custom for juries detained in criminal cases to be 
lodged at his house; also, that the jury were in charge of a 
bailiff, and had no communication with liim.] 

5. Because the court charged that “all admissions should 
be scanned with care, and confessions of guilt should be 
received with great caution. A confession alone, uncor- 
roborated by other evidence, will not justify a conviction. 
[The defendant admitted his presence at the scene of the 
erime, but denied all participation in it.] 

6. Because counsel for the defendant have learned since 
his trial that one of the jurors had previously stated that 
* defendant will be hung, of course. 1 cannot see how they 
will do otherwise. It would be a disgrace to Pike county 
if they did not.” [This ground was supported by the 
affidavit of one person, who stated that he heard the above 
declaration. The juror made a counter-affidavit, denying 
any recollection of having made such a statement, and 
denying positively any bias or prejudice. |] 

7. Because the court allowed a witness, Fox, to testify 
that defendant admitted having been present at the scene 
of the crime, over objection of his counsel. [It appeared 
that after the homicide, defendant and Childs being sus- 
pected, a purse was made upand one Bussey sent in pursuit 
of them. He came upon defendant in a lower county of 
the state, and, after a chase, captured him. He demanded 
defendant’s pistol, and the latter denied having one. He 
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told defendant that the ball which killed the deceased had 
been extracted, and if it did not fit defendant’s pistol, it 
would be to his advantage to produce it; that it might save 
his life. Defendant then went to where he had left his 
pistol and gave it up. The next day he was carried to 
Barnesville and placed in jail, which was under the charge 
of the marshal. To him defendant admitted having been 
present at the scene of the homicide. This evidence was 
objected to on, the ground that the influence used by the 
person who made the arrest was still operating. ] 

8. Because the court charged as set out in the 8th head- 
note. 

The motion was overruled, and defendant excepted. 


F. L. Haratson; J. J. Rogers; W.8S. Wurraker, for 


plaintiff in error. 


R. N. Exy, attorney-general; F. D. Dismuxs, solicitor- 
general; J. A. Hunr, for the state. 


Jackson, Justice. 


A carefully prepared syllabus in this case renders it un- 
necessary to elaborate the points wherein the judgment of 
the court is approved. Comparison of that syllabus with the 
facts reported will clearly show the judgment on each 
point. We find but one error in the entire record, and the 
trial of this case is another evidence of the clear head and 
strong sense of the able judge who presided. 

The error itself on which the new trial is awarded issach 
that, except in a case which involved human life, would 
hardly suffice to justify this court in putting the county to- 
the trouble and expense of another hearing; and if the 
penalty imposed upon the man who actually and undoubt- 
edly did the shooting had been imposed on his less guilty 
associate, less guilty in any view of the facts, to-wit: iz- 
prisonment for life, for myself I should not have favored 


a new trial. 
38 
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The defendant did confess his presence, but denied his 
guilty complicity with the offense. It was therefore error to 
say that confessions of guilt should be closely scanned, and 
while it was doubtless in the mind of the presiding judge 
to lighten the effect of the defendant’s confession of his 
presence, yet the jury may have misunderstood him, and 
probably thought that the judge as good as said he had 
confessed it; and therefore, and for this reason solely, we 
grant a new trial. 

Judgment reversed. 


Tae Setma, Rome & Darron Rattroap Company vs. 
GAMMAGE. 


[B.eck.ey, Justice, was providentially prevented from presiding in the following case. ] 


1. Though the mode of taking an appeal from the verdict of the jury 
of the vicinage to assess damage against tbe Selma, Rome & Dalton 
Raiiroad Company be prescribed by its charter, yet the general law 
in respect to amendments of appeal bonds will be applied to such 
appeals. 

. Objections to an appeal on the ground that twenty day’s notice 

thereof was not given pursuant to the charter, will not be consid- 
ered unless made as soon as the party had opportunity to do so, 
and where the case was pending in court from 1869 to 1879, and 
once tried in 1874, and the record does not affirmatively show that 
the objection in regurd to notice was meade until 1879, the appeal 
will not be dismissed on this ground. 
If the appeal papers be deposited in the clerk’s office within the 
thirty days limited by the charter within which an appeal may be 
taken, the appellant should not be prejudiced by the failure of the 
clerk to mark them “filed in office,” especially if the objection be 
not taken at the first opportunity. 

. Where damages are ascertained by the jury on the appeal to be 
greater than the sum assessed by the jury of the vicinage, and the 
necessity of the appeal to recover the rights of the appellant is 
thereby established, interest may be added as part of the damages. 
Whilst the evidence of the value of the land taken by the company 
and of the damage to appellant’s farm is conflicting, yet there is 
enough to support the verdict, and the presiding judge having ap- 
proved it, this court will not interfere, 
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Appeals. Laws. Practice in the Superior Court. 
Amendment. Damages. Interest. Verdict. Before 
Judge Unperwoop. Floyd Supericr Court. March Term, 
1879. 


The charter of the Selma, Rome & Dalton Railroad 
(acts Ala., 1851, pp. 348-351) contained the following provi- 
sion on the subject of appeals from the decision of the jury 
provided thereby to assess damages done to land by the road : 


Provided, however, That if either party should be cissatisfied with the 
finding of the jury the dissatisfied party may appeal to the next term 
of the said circuit court after the finding, if as much as thirty days 
shall intervene between the finding of the jury and the holding of said 
court. If not, then the term next after, where the case shall be tried 
de novo, by the court and jury, provided the appealing party shall give 
the opposite party as much as twenty days notice of the appeal, and 
sball also before the clerk of said court enter into bond and security, 
to be approved by him, payable to the party appealed against, in the 
sum double the amount of what the clerk may estimate the probable 
cost, conditioned to pay to the party appealed against, all the cost of 
the trial de novo, as well as the costs of the writ of ad quod damnum, in 
the event that the finding of the jury in the trial de novo, shall not be 
more favorable to the appealing party than the finding of the jury 
under the -rit of ad guod damnum in the first instance. 


In 1569 a jury was summoned to try the question of 
damage to the land of Gammage. They found $384.00, 
and he appealed. The present trial was had in 1879. The 
jury found for the plaintiff $1,250.00. Defendant moved 
for a new trial on the following, among other grounds : 

(1.) Because the court refused to dismiss the appeal on 
motion. The motion to dismiss was because the appeal 
was not properly entered, in that the bond and notice re- 
quired by the charter were not given. 

(2.) Because the court allowed the bond to be amended. 
As originally made it was as follows: 


‘- And now comes the plaintiff, by his attorneys at law, Alexander 
& Wright, being dissatisfied with said verdict, and brings W. Yarbrough 
and tenders him as security, and the said plaintiff and the said secu- 
rity acknowledge themselves jointly and severally bound unto the said 





606 SUPREME COURT OF GEORGIA. 


‘The Selma, Rome & Dalton Railroad Co. v8. Gummage. 


Selma, Rome & Dalton Railroad Co.,in (the eventual condemnation money 
in the above cause in the event the plaintiff be cast in his said suit). Given 
under our hands and seals this 4th day of September, 1869. 

‘Davis GAMMAGE.”’ (Seal.) 


“« By his attorneys, Alexander & Wright.’ 
‘*N. YARBROUGH, (Sec’y.) (Seal ) 
‘* W. H. Jones.” 

This bond was first amended, during the January term, 
1874, by plaintiff's attorneys, at which time a trial was had 
in the ease. Exception was made to the bond, and the 
court allowed it amended by striking the words in par- 
enthesis and inserting the following: 

** The sum of two hundred dollars, subject to the condition that if the 
plaintiff shall pay the costs that may be recovered against him, in the event 
the verdict of the jury on the appesl trial shail not be more favorable to him 
than the verdict on the first trial, then this bond to be void.” 

After this amendment was made, the name of W. H. 
Jones was signed to the bond, but no seal was attached to 
his name, nor was said bond again signed by either plain- 
tiff or security. The jury in the first trial found against 
said defendant, and a new trial was granted. 

On the second trial in 1879 all the exceptions were re- 
newed, and again (plaintiff objecting) the bond was 
amended by striking out all the words in brackets above, 
and by inserting the following words : 

‘“Fhe sum of two hundred dollars, subject to the condition that if 
the plaintiff shall pay the costs of the writ ad quod damnum ; also pay 
the costs that may be recovered against him on this appeal in the event 


the verdict of the jury on the appeal trial shall not be more favorable 
to him than the verdict on the first trial, then this bond to be void.” 


The name of Wm. H. Jones did not first appear in the 
body of said bond, and after said amendment was allowed, 
the same was not re-signed by either of the parties whose 
names appear to the original bond before amendment, nor 
by their authority, and the signature of Wm. H. Jones 
appears without “seal” thereto. 

(3.) Because the court charged the jury that they were 
authorized to add interest on the amount of damages they 
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should find from the time said land was taken up to the 
present time; provided their finding should be in excess of 
the damages first assessed on the writ of ad quod damnum, 
from which assessment of damages Gammage appealed. 

(4.) Because the verdict was contrary to law, evidence 
and the charge of the court. 
The motion was overruled, and defendant excepted. 


Dantet S. Prinvrop, for plaintiff in error. 


AvexanpER & Wrieut; Wricur & Frarnerston, for 
defendant. 


JACKSON, Justice. 


1. The charter granted by Alabama to this company, it is 
agreed, was adopted and ratified by Georgia ; and therefore 
appeals from a verdict of a jury on a writ called therein 
“ad quod damnum” will be regulated by the rules _pre- 
scribed in the charter. The bond first given by the appel- 
lant did not correspond in condition and penalty with that 
required by the charter, but the court. in accordance with 
the provisions of our Code in regard to amendment of ap- 
peal bonds generally and the long established practice in 
our courts, approved repeatedly by this court, allowed the 
bond to be amended, and it was amended when first ob- 
jected to in 1874. Code, §§3505, 3506; 1 Kelly, 176; 18 
Ga., 372,472, 607 ; 30 Ga., 329 ; eharter Selma, Rome & Dal- 
ton Railroad Company, 348-49-5L: acts of Alabama, 1851. 

This general law in regard to amendments pervades our 
entire system of jurisprudence, and will be applied to all 
appeal papers where the party in good faith enters an ap- 
peal though irregularly, and no harm has resulted to the 
other party. 1 Kelly, 275; 9 Ga., 405, 205; 11 Ga., 39; 
18 Ga., 607; 30 Ga., 43; 31 Ga., 357; 38 Ga., 322. 

2. ‘The charter prescribes that twenty days notice shall 
be given to the other side by the appellant, and it is 
objected that this has not been done. The objection proba- 
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bly is vital and would be fatal perhaps had it been made on 
the first opportunity the defendant had tomake it ; but the 
record shows that it was made on the trial in 1879 and not 
before, not even cn the trial in 1874. Objection was then 
made in respect to the appeal bond, but not on the ground 
of want of notice so faras this record shows; and the 
plaintiff in error must bring a record here which shows 
error. With or without notice the respondent appears to 
have litigated the case for ten years, and it is too late in the 
tenth year of the litigation to say that it had no notice. 
The object of the notice is to bring the respondent in and 
give him a hearing. This has been accomplished. True, 
it might have stood on the terms of its charter, had it 
moved in time, but it failed to do so and has lost its oppor- 
tunity by laches. 

3. When the papers got into the clerk’s office on the 4th 
of September, 1869, which is the date of the bond, it was 
his duty to file them, as well as the finding of the “ad quod 
damnum” jury as the appeal, and the failure of the clerk 
to file them ought not to work prejudice to the appellant 
any more than his failure to file or record the original find- 
ing should prejudice the respondant. But this objection, 
like that in respect to the notice, comes too late after the 
first trial, and the record does not show that it was made 
then. Of course either might have been renewed, but 
originally they should have been made at the earliest prac- 
ticable stage of the litigation. 1 Kelly, 275; 38 Ga., 222. 

4. The Code allows interest to be added to the ascertained 
value of property taken or destroyed, and the court 
and jury were right to allow it here, if the appeal was jus- 
tifiable. The appeal was justifiable if the verdict of the 
jury of the vicinage on the writ of ad quod damnum was 
ascertained to be too small. The appeal jury found that 
it was too small, and had the right therefore to add the 
interest and increase the damages found to that extent- 
Code, §2945 ; 17 Ga., 39. 

Indeed, this case illustrates the propriety of the law on 
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this subject. The appellant was entitled to the payment for 
his land and the damage in 1869, and has been out of land 
and money both ever since. To whatever, therefore, was 
the true amount he had been injured, interest ought to be 
added unless his appeal was unfounded, and unless $380.00 
found by the first jury was just remuneration. If so 
he ought to have taken that sum, and ought not to have ap- 
pealed. But this jury have found that he ought uot to 
have taken that sum—that it was not just remuneration— 
and that therefore he onght to have appealed. Hence in- 
terest ought to be allowed. 

The truth is, that the right of one whose land has been 
seized by the public, or by another for gvasz¢ public use, to 
just compensation, is a constitutional right laid down in our 
fundamental law, and is built upon one of the three inher- 
ent, absolute rights of all men in civilized society—the 
rights of personal liberty, personal security, private property 
—courts should therefore protect and guard such rights 
against infraction by affording full compensation. Cons. U. 
S.; Code, $5224; Cons. Ga., Sup. to Code, §$473, 474, 503 ; 
1 Blackstone’s Com., 129. 

5. The evidence as to the proper amount of damage— 
the value of the land vested in fee simple in the company 
and the damage to the farm—is conflicting ; the presiding 
judge who granted a new trial once because the verdict then 
was too large, approves the less amount found new; his pre- 
sentation of the law of the case to the jury was clear, full 
and liberal toward the plaintiff in error; there is evidence 
enough to sustain the verdict; and in such a case where the 
presiding judge approves what is found, this court does not 
interfere, especially will it be loth to do so where the com- 
plaints rest on immaterial technicalities. 15 G@a., 111; 
22 Ib., 21; 28 Ga., 73. 

Judgment aflirmed. 
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Frewensure & Company vs. Jones et al., executors. 


. A judge trying by consent a cause as judge and jury, will not be 
controlled in the exercise of his judgment in applying legal princi- 
ples to the facts as he finds them, if contested or disputed; tlere- 
fore, while a landlord is bound to a tenant of rooms on a lower 
floor for damage done by the improper cunstructicn of bath-rooms 
above, yet when the evidence is conflicting in respect to the con- 
struction, this court will not control the judgment of the judge 
finding them properly constructed, there being evidence to that 
effect. 

. In order that the landlord shall relieve himself from liability to the 
tenant below, caused by the overflow of water from a bath-room 
above, though properly constructed, and remit the tenant to an ac- 
tion against the co-tenant above, he must show that said co-tenant 
had the exclusive right of possession and user of the bath-room; 
and where such bath-room was unquestionably at the time at least 
as much under the right to control and occupy it of the landlord as 
of the co-tenant, the landlord will be liable for damages to the 
tenant below. 


Practice in the Superior Court. New trial. Landlord 
and tenant. Damages. Before Judge Harprn. City 
Court of Savannah. May Term, 1879. 


Freidenburg & Co., who were tenants of Jones e¢ al, 
executors, brought case against the latter for damages aris- 
ing from the leaking of water from the upper floor of the 
building, which was not occupied by plaintiffs, into that 
portion which they did occupy. It was alleged that on 
the upper floor was a bath-room, and that the landlords 
carelessly caused or permitted water to run from a certain 
pipe into the bath-tub and thence to the floor, from which 
it ran into the store occupied by plaintiffs, and caused 
damage. Defendants pleaded the general issne. On the 
trial they sought to show, among other things, that the 
bath-room was appurtenant to two rooms; that one of them 
was vacant and the other occupied by one Brown, who had 
the key to the outside door connecting with both; and 
therefore that he alone was in control of the bath-room, 





SEPTEMBER TERM, 1879. 613 











Freidenburg & Co. ve. Jones et al., executors. 





and was responsible. Plaintiffs replied that defendants had 
control over the vacant room, and right of access thereto; 
that the bath room was appurtenant to it, as well as to 
Brown’s room; and therefore defendants were responsible. 

The ease was tried by the judge without a jury. He 
held that the landlords were constructive, but not actual, 
co-tenants with Brown; that the damage did not result 
from improper construction of the bath-tub, but from neg- 
ligent use of the water by Brown; and that, it being with- 
out the knowledge or consent of defendants, they were not 
liable. Plaintiffs excepted. 

For the other facts, see the opinion. 


W.S. Cuisuotm; R. T. Erwin, for plaintiffs in error. 


J. R. Saussy, for defendants. 
7. . 
JACKSON, Justice. 


This case was tried without the intervention of a jury, 
and of course, under the repeated rulings of this court, the 
same power of judging of facts and the same indisposition 
to interfere therewith on the part of this court, will be ac- 
corded to the court below, acting both as jury and judge, 
as would be accorded to the jury in the first place and to 
the judge ona motion for a new trial, in ordinary cases 
where the two jurisdictions, so to speak, are not united. 

In the points where there is any contest about facts, the 
judge, acting as a jury, will be allowed to settle them to the 
same extent that a jury would be permitted to go; and 
where there is no dispute, the fact admitted or proven 
without contest will be held as the truth, and the judgment 
of the court as the law applied to such fact by the judge, 
just as he would have charged the law arising thereon to 
the jury. 7/ 

The principles of law applicable to the facts here seem 
to us to be these: 

1. First, if damage result to a tenant of the lower floor of 
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a building by reason of the escape of water from the bath- 
tubs constructed and used above by reason of improper con- 
struction thereof, the landlord will be liable, though the 
room containing the water-arrangements be rented out to a 
tenant, and that tenant have the exclusive right and control 
thereof; secondly, if the bath-fixtures be properly con- 
structed, then the landlord is not liable, but the tenant will 
be, if the tenant be in exclusive control and possession of 
the water-closets; but if landlord and tenant both have the 
right of possession, and neither the exclusive right, then 
the landlord is liable to the tenant below, at least in the 
first instance, leaving it to him to reimburse himself out of 
the tenant above, if he can prove that that tenant, by his 
negligent use of the bath-tub, caused the damage. 

Applying these principles to the facts which seem to be 
clear from the record now before us, let us see whether the 
judgment of the court below was right. 

In respect to construction, the evidence is conflicting, 
and we are not prepared to say that the court, acting as a 
jury, did not have sufficient evidence to support its finding 
that the water-works were constructed properly, at least 
sufficiently so to have insured against this damage, but for 
negligent use. 

2. But the facts seem to be clear that the tenant rented 
the bath-room as appurtenant to the room which he used, 
but did not rent it exclusively. It was appurtenant not 
only to the room which he rented, but to another room, 
which the landlord had rented to nobody, but of which he 
had the control, so that it would seem that the landlord 
and tenant on the upper floor, to put the case as strongly 
for the landlord as we may from the evidence, each had the 
right of entry and possession of the bath-room. Indeed, 
this room, in which the water fixtures were arranged, seems 
to have been opened upon a sort of ante-room or entrance 
to the room the tenant rented, as well as to that the land- 
lord retained ; and that hence to have access to the room 
he retained, the landlord must have passed through the en- 





SEPTEMBER TERM, 1879. 615 





Freidenbu rg & Co. vs. Jones et al., executors. 





trance to thc bath-room, it being the entry to both apart- 
ments. 

It is true that a folding door led to this ante-room or 
entry from the hall without, and that the tenant had the 
only key thereof; but the landlord had the right to another 
key if he wanted one, and the right of entry. It is also 
true that the landlord did not actually occupy the other 
upper room, but he had exelnsively the right to enter it, 
and to enter it necessarily from the entrance to the bath- 
room. 

Therefore, if it be law that before the landlord ean re- 
lieve himself from liability to his tenant on a lower floor 
from damage done by the landlord’s property on the upper 
floor, by showing that he had transferred to another tenant 
the entire right to use and oceupy the property, the negli- 
gent use of which caused the damage, then in this case the 
landlord has not shown such exclusive right of user by the 
facts, and the judgment of the court below is wrong, and a 
new trial must be awarded. That the landlord must have 
so parted with the entire possession, and the exclusive right 
of possession, seems well settled. Inhabitants of Milford 
vs. Holbrook, 9 Allen, 17; 8 American Reports, 318, 354 ; 
24 [b., 54; 14 Gray, 279. 

See also 20 Am., 238; Taylor’s Land. & Ten., $24; Sher. 
Red. Neg., §$501, 512, 513, 514. 

White & Uo. vs. Montgomery, 58 Ga., 204, far from being 
repugnant to this principle, sustains and upholds it. There 
the tenant had the entire possession and exclusive control, 
and exclusive right to control, the upper floor. There, we 
say, that “the nse of the tenements really belongs to the 
tenant during the lease; they are his property to use for 
the term for which they are rented ; and the landlord has 
no right to enter upon them, except by permission of the 
tenant, during the term for which they are rented.” 

Of course, in such a case, where the bath-tubs were 
properly constructed, the landlord is not and ought not to 
be liable; but in a case where he has the right to enter, 
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where he has the joint right of possession of the bath-room, 
through the entry of which he must go to get to that part 
he has not rented to anybody, and where he kept a janitor 
to keep it in repair, then he is liable. 

Judgment reversed. 


Reicu vs. Tue Strate or Groreota. 


[WakRBneER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. The indictment not being demurred to, and the evidence being that 
the father of the minor was dead, and that he had no guardian, and 
his mother gave no permission to sell liquors to him, this case does 
not fall within the ruling in Newman vs. The State, and Heyman vs. 
The State, cecided this term. 

. Where the indictment sets out the names of the grand jurors who 
found it with reasonable accuracy, leaving no doubt of the identity 
of person, any slight mistake in their names on the minutes is im- 
material, and may be corrected at any time. 

. Immaterial evidence should be excluded, and objections to mate- 

rial evidence will not be considered to operate as error if the same 
evidence in substance afterwards gets before the jury. 
The sale of spirituous liquors to a minor is sufficient to convict of 
the offense, unless the defendant, after due inquiry, was honestly 
mistaken in respect to the minor’s age, and to show such mistake, 
while the dealer need not inquire of the parent alone as to the age 
of the person to whom he sells, yet he must exercise special dili- 
gence to ascertain the truth ; and such diligence will not be mani- 
fested by inquiry of the minor alone, or of such persons as have 
no better means of knowing than the dealer, but it must be of such 
persons as to satisfy the jury that the inquiry was honest and not a 
mere subterfuge or cover for crime. 

. The defendant has a right to make his statement, and to that state- 
ment the jury may give such weight as in their judgment it may be 
entitled to, dependent ordinarily upon its consistency, its natural- 
ness and its inherent probabilities; and a charge to that effect was 
not erreneous—certainly not, prior to the act of 1879; and this 
offense and trial were before that act. 


Criminal law. Indictment. Evidence. Before Judge 
Crawrorp. Muscogee Superior Court. May Term, 1879 





SEPTEMBER TERM, 1879. 617 





—— 


aes Reich ve. The State. 





Reich was indicted for selling liquor to a minor, one C. B. 
Lloyd. The indictment charged that on April 20th, 1879, 
Reich did “sell to one C. B. Lloyd, a minor son of Mary E. 
Lloyd, a vertain quantity of spirituous liquors, to-wit: one 
half gill, without first obtaining the authority of the said 
Mary E. Lloyd, the mother of said minor, C. B. Lloyd.” 
No demurrer was filed to this indictment, but a special plea 
in abatement to the effect that T. J. S. Kimbrough, W. R. 
Bedell, and G. W. Yarbrough appeared in the indictment 
as three of the grand jurors who found the bill, but no 
such persons appeared from the records to have been sworn. 
On the hearing, it appeared from the minutes that T. J. 
Kimbrough, W. A. Bedell, and G. M. Yarbrough were sworn 
as grand jurors. The court inspected the indictment, and 
decided that the middle initial of Yarbrough’s name, as 
written there was correctly written—that is M, and the ob- 
jection ceased as to him. As to the other two, the court 
allowed parol testimony to show that the men sworn were 
identical with those mentioned in the indictment, in spite 
of inaccuracies in entering them. To this defendant ex- 
cepted. 

Lloyd, the minor, testified that he had frequently pur- 
chased liquor from the defendant, in April and May, 1879, 
that he was a minor sun of Mary E. Lloyd, who was his 
only parent, and that he had no guardian. On cross-exam- 
ination he stated that he had been in defendant’s saloon on 
Saturday night before the trial, that he was refused liquor, 
but another who was with him had bonght and given him 
some. (This was in June, 1879). Defendant’s counsel 
proposed to ask who the man was; it was refused by the 
court. The witness was also asked how he came to go be- 
fore the grand jury and the court rejected the answer. 
The witness stated that he had been before the grand jury 
and had been examined. Defendant’s counsel proposed to - 
ask him, “Who asked you about these men?’ The court 
ruled out the question. Defendant’s counsel insisted that 
it should go in to affect the credibility of the witness. The 
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court remarked, “I will give you the benefit of the point.” 
(In a note he states that he used the expression as a polite 
mode of overruling counsel, and to prevent prejudicing the 
minds of the jury). These rulings were assigned as error, 
among others. 

In the statement of defendant, he alleged that he in- 
quired about Lloyd’s age “from somebody else—all the 
young fellows—and I inquired very often, and they all 
told me he was 21.” 

The jury found defendant guilty, and he excepted. For 
the other facts see the opinion. 


J.M.Ssira; W. A. Lutte; THornron & Grimes, for 
plaintiff in error. 


H. Bussey, solicitor-general, by Joun Prasopy, for the 
state. 


Jackson, Justice. 


1. In this case no demurrer was made to the bill of in- 
dictment, and therefore the ruling in the cases of Vewman 
vs. The State and of Heyman vs. The State does not control 
it. The evidence is that the minor had no guardian, that 
his father was dead, and that his mother gave him no leave 
to buy, and the grocer no leave to sell him, spirituous 
liquors. 

No motion was made fora new trial, and the case turns 
purely upon exceptions to rulings of the court. These are 
confusedly set out, to say the least, but we will dispose of 
them as we gather them with some difficulty from the bill 
of exceptions, and as we understand them. 

2. The first objection is in respect to the grand jurors. 
There seems to be no doubt that the proper persons found 
the indictment true, but their names did not appear exactly 
on the minutes as identical with the names on the indict- 
ment. The minutes can be corrected at any time so as to 
speak the truth. If not done before the trial, it may be 
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done nune pro tune subsequently thereto. Asto middle 
names thg law cares little; as to wrong spelling, less ; 
and as to slight inaccuracies, they are passed by as imma- 
terial. 

The important question is, did the men chosen as grand 
jurors act and find the bill true? Are those who found 
the charge true identical with those who were drawn to 
pass upon the charge? The question is not so much ¢dem 
sonans as itisidem persona; and there is no doubt, with the 
explanation of the judge, that the same persons who found 
the bill were drawn and put on the minutes to pass on it, 
18 Ga., 738: 58 Ga., 35. 

2. The next series of objections is in respect to the evi- 
dence of the witness, Lloyd. 

This series, on analyzing it, will be found to consist of 
objections because counsel were not allowed to elicit imma- 
terial evidence, or where at all matcrial, the evidence was 
afterwards disclosed in another way, and the defendant got 
the benefit of it, or exceptions to the remark of the court 
in ruling such evidence out that he would give them the 
benefit of the point, which was merely, as the judge cer- 
tities, a polite way of overruling the counsel. We fail to 
see error in any of these rulings of the court. 

4. But the great exceptions seem to be to the charge of 
the court, which are made to various portions of it by spec- 
ifying from line to line, without setting it out in words 
again, so that this court may see every objection plainly be- 
fore it. In passing it may be well to remark, that it would 
much facilitate this court in the duty of reviewing a case 
if counsel would specify their points by alleging “ because 
the court erred in charging as follows,” and then giving the 
extract in words. But by inspecting the charge as lined 
in this bill of exceptions, and by applying the crucible of 
analysis to the various exceptions made to the charge be- 
tween certain lines, we think that the errors complained of 
may be reduced to two specifications. 1st. That the court 
charged that if the jury believed the young man to whom the 

39 
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liquor was sold to have been a minor, then the defendant, if he 
sold it to him, was guilty unless he used special diligence to 
ascertain whether he was or not; that such special diligence 
would not be satisfied by inquiry of the minor himself or 
other persons as little likely to know as the barkeeper him- 
self, but should be such as to satisfy the jury that 
the defendant was inquiring honestly to ascertain truth, and 
not as a mere subterfuge to cover crime; that the inquiry 
need not be made to the parent alone, but to some source 
whence he might reasonably expect to elicit the truth and 
by which he might reasonably expect to ascertain it ; and, 
2nd. that sufficient weight was not given to the prisoner’s 
statement. 

We see noerror in the first exception. The current of au- 
thority in the other states is that in such cases, where the ob- 
ject of the statute is the protection of minors from ruinous 
habits, the bare fact that the sale is to the minor concludes 
the case. The liquor dealer sells at his peril, and no mat- 
ter what inquiry he makes, if he makes a mistake, however 
honest it may be, he is guilty. But in our own state a dif- 
ferent rule, and a more lenient one, has been adopted, and 
the court below followed it. In the case of Stern vs. The 
State the rule of special diligence, in order to show an 
honest mistake, was laid down, and every element in the 
charge of the judge in this case was there laid down. See 
53 Ga.,22@ That, too, was the playing billiards, not so 
bad as selling liquors to minors. Lad, as leading to 
drinking and gambling, but not so ruinous as the last two. 
The law ought to require special diligence in the re- 
tailer, when he sells to the young, to ascertain that the 
buyer is a man over twenty-one, and no longer under 
parents and guardians. 

The principle that the sale to the minor makes a prima 
facie case of guilt was laid down by this court by analogy 
in the case of Amos vs. The State, in 34 Ga., 531. There 
it was held that when the state proved that the liquor was 
:old to the slave it wasenough. The seller must then show 
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that the owner gave license, or the furnisher of the liquors 
must show that he was the owner or employer of the slave, 
which seems to have been the point at issue in that case. 

On the whole, we fail to detect any error in the presenta- 
tion of the case to the jury by the presiding judge, and be- 
lieve his view has been sustained by the prior rulings of 
analogous cases, as well as by great principles of public 
policy. 

5. Nordo wesee error in the charge respecting the defend- 
ant’s statement. Such statement was not equal to evidence 
prior to the act of the last general assembly, and this case 
was tried and the offence was committed prior to that act. 
Indeed, it is probably right even under the act of 1879. 
The charge is in these words: ‘“ Under the law the pris- 
oner is permitted to make a statement, and to that state- 
ment the jury is to give such weight as in their judgment 
the same may be entitled to. Ordinarily it is to have the 
force which it shows by its consistency, its naturalness and 
its inherent probabilities—no more, no less.” 

Even a witness’s statement is entitled to about that de- 
gree of weight; but the Jatter clause is qualified by the first 
part of this charge, and the whole gives the spirit of the 
act as we construed it prior to the amendment of the last 
legislature. Whether that amendment, which allows a 
mere statement of the party charged with crime to over- 
throw the sworn testimony of witnesses, wholly disinter- 
ested, be wise or not, it does not become us to say. Cer- 
tainly full force was given by the court below to the law 
as it stood construed before that act, and that is not retro- 
active. 43 Ga., 368. 

Judgment affirmed. 
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Roserts e al. vs. Ivey. 


[Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


In determining upon the boundary line between two tracts of land, 
the jury are not obliged to govern their finding by marked trees, 
and recent surveys coincident therewith, rather than by corners or 
fixed points on the land, recognized by former proprietors as true 
places of the boundary, and surveys which conform to them. The 
right location of the boundary line, in the present case, was a ques- 
tion of pure fact, and the evidence justified the verdict. 


New trial, Land. Boundaries. Before Judge Lzsrer. 
Lumpkin Superior Court. April Term, 1879. 


Report unnecessary. 


Wier Born; C. D. Patties, for plaintiffs in error, cited 
Code, $2387; 16 Ga., 141. 


Price & Baxer, for defendant, cited 16 Ga., 141; 34 
Ib., 290; 54 Zb., 608; Waite’s Actions and Def., 1 vol., 
712; 5 Mass., 16; 35 Tex., 801; 16 Zb., 84; 15 Zb., 309; 
Code, §§2387, 2388. 


BLEcKLEY, Justice. 


The complainants own lot No. 861, and the defendant 
owns lot No. 860. The sole disputed question is, where is 
the true dividing line between them? The complainants 
contend that it runs over a certain excavation known as the 
Shockley shaft, and the defendant contends that it rans over 
or near a certain other excavation known as the Brittain 
shaft. These two excavations are some one hundred feet 
apart, and are visible remains of mining operations carried 
on in the past. The defendant’s present works are upon the 
intermediate territory, and if the Brittain shaft is to gov- 
ern, he is upon his own Jand, but if the Shockley shaft is to 
govern, he is upon the land of the complainants. Divers sur- 
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veys and re-surveys have been made with somewhat different 
results. The marked trees are strong for the Shockley, but 
the concurrent acts and declarations of former owners of 
the respective tracts are overwhelming for the Brittain. It 
is plain that the jury had ample evidence before them to 
justify a finding either way. Tradition was for one party, 
and trees for the other. The jury recognized the line 
which the early proprietors recognized and endeavored to 
establish. On such a controversy the rule in this court is 
to go with the jury where we are not certain of a better 
line, and the application of that rule forces us to declare 
for the Brittain. 
Judgment affirmed. 


Jonnson & Situ vs. Wueerock e al. 


(Warnep, Chief Justice, being engaged in presiding over the senate organized asa 
court of impeachment, did not sit in the following case.] 


. The record of an absolute deed, which fails to pass the legal title 
on account of usury, is not notice of the instrument as a mortgage, 
and a junior judgment creditor is not postponed thereby. 

. Where the demurrer going to the whole bill is overruled, it is an 
adjudication that the complainant is entitled to some relief, but the 
extent of the relief is still an open question. 


Usury. Title. Notice. Mortgage. Deeds. Equity. 
Before Judge Hoop. Terrell Superior Court. May Term, 
1879. 


Wheelock had certain ji. fas.’levied on laiid as the prop- 
erty of Lee & Fulton. Johnson & Smith claimed the 
property under deeds from defendants in fi. fa. These 
deeds were held not to convey title because they formed 
part of a usurious transaction. Johnson & Smith then 
filed a bill to foreclose the deeds as equitable mortgages for 
the amount due them, alleging that though absolute on 
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their face they were really made to secure complainants in 
making advances to Lee & Fulton Wheelock and other 
creditors of Lee & Fulton were made parties, and injunc- 
tion prayed against them to prevent their subjecting the 
land. All of the deeds were made in 1872 except one 
which was made in 1874; they were all recorded as deeds. 
The judgments sought to be*enjoined were rendered in 
1873 and 1874. 

Defendants demurred to the bill on the following 
grounds: 

1. Want of equity. 

2. Remedy at law. 

3. Complainants were seeking to enforce a usurious con- 
tract. 

4. That the matters and things set up in said bill had 
been adjudicated in a claim case between the parties. 

5. Because the common law judgment creditors have a 
right to sell the equity of redemption even if complainants 
have a mortgage on the premises. 

The demurrer was overruled, and complainants’ counsel 
insist that the ruling is conclusive as to each of the grounds 
taken in the demurrer. 

On the trial, the jury found for complainants. Defend- 
ants moved for a new trial which was granted, and com- 
plainants excepted. 


8. D. Irvin; Taos. G. Gresuam, for plaintiffs in error. 


R. F. Summons; L. C. Horte; D. A. Vason, for defend- 
ants. 


Jackson, Justice. 


A motion was made for a new trial in this case, on the 
ground, among others, that the verdict was contrary to law 
and evidence, and without evidence to support it. The 
court granted the motion and Johnson & Smith, who were 
the complainants below, excepted. The case was a bill 
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tiled to foreclose mortgages and establish the lien thereof 
against judgments junior to the mortgage lien. The case 
was here in part before, and is reported in 56 Ga., 33. The 
present plaintiffs in error then claimed part of this property 
when levied on by Wheelock’s ff. fa., and it was found 
subject to pay the jadgment because the deeds were founded 
upon a usurions consideration, and the title therefore void. 

The claimants then, who are the complainants now, and 
plaintiffs in error here, filed this bill against Wheelock and 
other holders of judgments against Lee & Fulton, to fore- 
close the deeds as equitable mortgages against Lee & Fulton, 
and to subject the lands to pay their debt before Wheelock’s 
judgment and the judgments of the other defendants were 
paid, all of which were younger than the date of the deeds. 
The jury found in favor of the complainants and subjected 
the lands to be first applied to pay the mortgages which 
they directed foreclosed, and postponing the judgment 
creditors until the complainants were paid. A new trial 
was granted. Wesee nocrror in granting it. ‘The deeds 
on their faces were absolute, and they were so recorded. 
There was no record of any mortgage, equitable or other- 
wise, and the judgment creditors had no notice of any 
mortgage lien of the complainants. Therefore, without 
going into other questions, the verdict was against law as 
to the judgment creditors. 

2. The effect of overruling the demurrer was to require 
the defendants to answer, and is an adjudication that com- 
plainants are entitled to some relief. They certainly have 
the right to foreclose the mortgages and were entitled to go 
on for that purpose. But the precise extent of that relief 
was not determined. If the demurrer had gone to a par- 
ticular part of the bill, as to that the defendants might have 
been concluded. 14 Ga., 168; 60 /b., 488; Code, §$1955, 
1957. 

Judgment aftirmed. 
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PiumMer vs. Moore. 


{Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


An affidavit made not only after the bill of exceptions was filed, but 
after the time allowed by law for filing it had expired, is no evidence 


of service. 


Service. Practice in the Supreme Court. September 
Term, 1879. 


Reported in the opinion. 
Power & Hammett, for plaintiff in error. 


Goser & Lester, for defendant. 


Buiecktey, Justice. 


A motion was made to dismiss the writ ef error for want 
of due evidence of service. 

On the bill of exceptions is an affidavit by counsel for 
the plaintiff in error, dated Mareh 7th, 1879, deposing to 
service upon the counsel for defendant in error, on Febru- 
ary 24th, 1879. The bill of exceptions was signed and 
certified by the judge on the 15th, and filed below in the 
clerk’s office on the 27th of February, 1879. It thus ap- 
pears that the affidavit was not made within the ten days 
allowed by law for serving the bill of exceptions, nor even 
within the fifteen days allowed for filing it. There are 
several reported rulings of this court to the effect that such 
an affidavit, to be sufficient, must be made at the time of 
the service. 48 Ga., 125; 50 7b., 90, 483. Without going 
to that extreme now, the present motion must prevail, for 
it cannot be doubted that when the time for filing the bill 
of exceptions has expired, it is too late to file an afficavit 
of service, or to indorse such an affidavit upon any docu-’ 
ment appertaining to the case. The clerk cannot properly 
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transmit anything to this court which is filed or created 
after that time. He should not have permitted an affidavit 
to be written upon the bill of exceptions at so late a day 
as March 7th. Indeed, he should have sent the original 
bill of exceptions here just as it was when he received it 
with the exception of the official authentication which the 
law requires him to superadd. 
Writ of error dismissed. 


Prartr vs. SuerFiecp, sheriff, e¢ al. 


Equity will not interfere to set aside or restrain the collection of a 
judgment regularly obtained in a court of law between the same 
parties and subjecting the same property to the payment thereof, 
where the entire trouble of the complainant was caused by his own 
laches, unmixed with any fraud on the part of the judgment creditor. 


Equity. Judgments. es adjudicata. Homestead. Be- 
fore Judge Hoop. Miller County. At Chambers. Octo- 
ber 25, 1879. 


Reported in the opinion. 


H. C. Suerrietp, by Jackson & Lumpxty, for plaintiff in 
error. 


No appearance for defendants. 


JACKSON, Justice. 


This was a bill filed for injunction and mandamus to the 
sheriff to receive claim papers and return them into court 
for a third claim on the following facts: 

Dunbar recovered judgment against Platt in 1878, which 
was levied on the house and lot in dispute. Platt filed a- 
petition to the ordinary to supplement his homestead with 
this house and lot. It was granted, and Platt filed a claim 
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to it as homestead. This claim he withdrew, because there 
was an error in it. Sheriff was proceeding to execute the 
process and sell when Platt filed a second claim. On this 
trial Platt introduced his homestead papers, with the sup- 
plement containing the setting apart of this house and lot. 
The supplement was ruled out on the ground that the peti- 
tion did not show whose property the house and lot was. 
Whereupon Platt moved to withdraw the claim again, but 
the court denied the motion, and the property was found 
subject, and the execution ordered to proceed. 

Whereupon Platt made another application for a home- 
stead in this same property, which was granted, the peti- 
tion, ete., etc., being this time right, and then claimed again, 
and the sheriff refused to receive and return the claim pa- 
pers. 

Whereupon this bill was brought to enjoin the sheriff 
from selling, and to command him to return the claim pa- 
pers. The injunction was refused, and he excepted. 

This is an attempt to prevail upon a court of equity to 
interpose to prevent the execution of legal process of a 
court of law on a judgment regularly obtained, subjecting 
the property and order:ng the execution to proceed and 
sell it. 

This cannot be done by a court of equity, according to 
its well settled principles, where there is daches or negli- 
gence on the part of the complainant, Code, §$$3129, 3595. 
It was his own neglect that the first homestead by supple- 
ment was not right—that his first claim papers were not 
right, and his whole trouble has been caused by his own 
laches. No fraud of any sort is charged on the other side, 
and no accident prevented his defense, and he had no de- 
fense of which he was ignorant. The judgment of a court 
of law was pronounced against him on claim of a home- 
stead in this same property, it was found subject, and the 
case is res adjudicata, Code, §§2897, 3577, 3526. 

This case is unlike those cited by plaintiff in error, to- 
wit: 6 Ga., 495; 27 Ga.,58; 45 Ga., 552; 47 Ga., 452; 
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40 Ga., 293; 37 Ga., 581. Here the parties and subject 
matter are exactly the same, the laches and carelessness are 
all with the piaintiff in error, no accident happened to him, 
and nobody defrauded him. There must be some end to 
litigation, and while our constitution and laws favor home- 
stead and exemptions for families, there must be some limit 
to the number of times their heads will be permitted to 
take them cut and perfect them, and thus amend their tes- 
timony. 
The judgment is therefore affirmed. 


Harris vs. Tison. 


An action for breach of promise to marry is personal, and dying with 
the person it does not survive after death of plaintiff; marriage of 
the parties as effectually kills the action as death; therefore, after 
marriage of plaintiff and defendant, counsel for plaintiff cannot 
prosecute the action for fees. Public policy and the whule spirit 
of our legislation in encouragement of marriage, as well as strict 
law, forbid the further prosecution of the suit for such purpose. 


Contracts. Husband and wife. Attorney and client. 
Before Judge Mrrsnon. Glynn Superior Court. May 
Term, 1879. 


Reported in the opinion. 


Goopyear & Harris; Masry & Crovarr; W. J. Wi- 
LiaMs, for plaintiff in error. 


Symmes & Arxrinson; S. W. Hiron; Ira E. Surru, for 
defendant. 


JACKSON, Justice. 


This suit is for breach of promise of marriage brought 
by an infant in her own name. It was demurred to on the 
ground that the action must be by guardian or next friend, 
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and the court so ruling, the declaration was amended by 
setting out that since the beginning of the suit the parties 
had intermarried, and the counsel proposed to carry on the 
case to trial so as to recover fees under our statute giving 
them a lien for fees. On demurrer to the declaration so 
amended, and in the face of the statement of counsel in 
their places that fees were due to them by plaintiff, and 
that they demanded the right to prosecute for those fees, 
the court sustained the demurrer and dismissed the suit, 
and the counsel excepted. 

There is no doubt that under our statute in ordinary 
cases, such as suits for money or for property, counsel 
would have the right to prosecute for fees. Code, §1989; 
Twiggs vs. Chambers, 56 Ga., 279; Coleman & Newsome 
vs. Ryan, 58 Jb., 132; but this action is for a personal 
wrong, and, though on breach of contract, it is a personal 
action, and would not survive to the personal representa- 
tive. ist Chitty’s Pleading, pp. 20-68; 2 Maul. & Sel., 
408 ; 13 Ser. & Raw., 183. 

If this woman had died, the action for breach of promise 
would have died too; and when she married the defendant, 
she lost the right to prosecute the case just as effectually as 
if she were dead. The breach was healed and the debt paid, 
or released. Code, $2863. 

If it be said that the counsel might go on still, because 
they had a vested right and lien on the suit for their fees, 
the reply is, that the only right they had was dependent on 
the contingency of her death or marriage; that this entered 
into the contract and lien, and made part of it; that they 
were bound to know the law, especially as they are lawyers, 
and that therefore their contract is not violated. 

Besides, the whole spirit and policy of our law favors 
marriage, voluntary marriage, and all contracts militating 
against it, and even wills, are null and void. To enforce 
this claim of counsel would destroy the confidence between 
man and wife, mar the peace of families, and tend to 
crumble to atoms the corner-stone on which the whole 
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fabric of Christian civilization reposes. Code, §§1697, 2272, 
3182, 4371. . . 

Inasmuch, therefore, as plaintiffs counsel could not 
amend under section 3263 of our Code by inserting some 
guardian or next friend as plaintiff, and when they did 
amend by setting out the marriage of plaintiff with defend- 
ant, inasmuch as they thereby showed that her cause of 
action for breach of contract to marry was gone as com- 
pletely as if she were dead, it not surviving, therefore the 
demurrer was properly sustained and the case legally dis- 
missed. 

Judgment affirmed. 


Pease vs. Toe Srate or Groraia. 


In a criminal case a charge that if the evidence left the minds of the 
jurors in doubt, or did not satisfy them, they might consider the 
prisoner’s statement, waserror. The jury should be allowed to 
give the statement such force as they saw proper. 


Criminal law. Charge of court. Before, Judge Crarx. 
City Court of Atlanta. March Term, 1879. 


Reported in the decision. 


S. D. MoConnett, by brief, for plaintiff in error. 
Howarp Van Epps, solicitor of city court, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of misdemea- 
nor and charged with “keeping open a tippling house on 
the Sabbath day.” On the trial of the case the jury, under 
the charge of the court, found the defendant guilty. A mo- 
tion was made for new a trial on the grounds therein stated, 
which was overruled, and defendant excepted. 
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It appears from the evidence in the record that the de- 
fendant’s bar-room joined _his gweliing-house; that on 
the first Sunday of September last, Adair, the witness, 
went into the hall of the defendant’s dwelling-house and 
asked defendant to lethim havea pint of cocktail; de- 
fendant went through a door, was gone about five minutes, 
and brought witress a pint bottle of whiskey cocktail, for 
which he paid him; the door from the hall opened into 
defendant’s bar-room; there were three steps that went 
down from the hall into the bar-room; defendant went 
down those steps; witness got the cocktail «nd took it away 
with him ; did not see the door of the bar-room open; all 
of the outside doors and windows of the bar-room were 
closed ; defendant did not keep liquors in the rooms of his 
dwelling-house. 

The court charged the jury as follows in relation to defend- 
ant’s statement made at the trial: The defendant, under 
our law, is allowed to make his statement, but the same law 
that says he may make his statement says the jury shall 
give that statement only such force as they think right. 
Hence you are to apply that law to that statement and give 
it such force as you think right. In coming to a conclusion 
as to what is right in regard to the statement, you have to 
look to your sworn oath in connection with the evidence, 
as you have sworn to render a verdict in accordange with 
the evidence. It would not be right for you to give that 
statement such force as to set aside the evidence that con- 
vinces you beyond a reasonable doubt that the defendant is 
guilty, but if the evidence is of such a nature as that you 
are not so convinced, and you find it proper to give force 
to the statement in connection with the evidence, you can 
resort to it for light. If the evidence, however, convinces 
you that he is guilty, you should not give such weight to 
the statement as would upset that conviction in your minds. 
If the evidence, therefore, satisfies your minds beyond a rea- 
sonable doubt. and the statement is in conflict with that 
evidence, you are to give preference to the evidence. If it 
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does not satisfy your minds, you are to consider the state- 
ment and give it force in the light in which I have charged 
you; you may, if the evidence is of such a nature as to allow 
you to give the statement force and effect, resort to it for 
the purpose of seeing whether it would, in connection with 
the evidence, raise upon your minds a reasonable doubt, and 
if it is of such nature that you can consider the statement, 
and if it raises such doubt, it would be your duty to aequit 
him.” 

This charge of the court was error inasmuch as it limited 
and restricted the jury in their consideration of the defend- 
ant’s statement, whereas the statute declares that the state- 
ment shall have such force only asthe jury may,think right 
to give it, and that is a question for them in view of the 
evidence. Let the judgment of the court below be re- 
versed. 


VENABLE vs. Everett e al. 


Equity will not interfere by injunction with an exemption of personalty 
at the instance of a judgment creditor who has a lien only on the 
reversion thereof. 


Equity. Injunction. Homestead. Before Judge Hir1- 
yer. Fulton Superior Court. September Term, 1879. 


Reported in the opinion. 
Hoxe Sysurn, for plaintiff in error. 
S. D. McConne tt, for defendants. 


Jackson, Justice. 


This is an application for an injunction to prohibit the 
head of a family, who has an exemption of personalty 
under the constitution of 1877, from selling the jewelry 
of which the exemption consists, and thereby carrying on 
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the occupation of a jeweler for the benefit of his house- 
hold. 

Pretermitting the question whether or not a tradesman 
ean exercise his calling in trafficking with such a stock of 
goods exempted under the constitution of 1877, we are clear 
that this creditor, who has avery remote interest in the re- 
mainder or reversion of the estate, and that not as a remain- 
derman or reversioner, but merely as a creditor of the 
reversioner or remainderman, no title but merely a remote 
lien, has no right to ask the aid of the harsh remedy of in- 
junction. We do not know that in any case a creditor of 
the remainderman or reversioner has been permitted to 
interfere wth a life tenant. Certainly, where the estate of 
the tenant is homestead, or exemption carved out of prop- 
erty for the sole use of the family during its existence, 
there cannot be such interference. It would destroy, or 
greatly mar, the estate made for the family, if it were per- 
mitted. The pittance of sixteen hundred dollars would 
soon be exhausted in law suits, and legitimate use, it may 
be, of the constitutional provision be annihilated. This 
homestead or exemption has been held so sacrec by us that 
a judgment creditor with execution issued has not been 
allowed to levy on the reversion or remainder during the 
family tenancy. HHarlam vs. Campbell & Jones, 60 Ga., 
650; Jolly vs. Lofton, 61 Ga., 154. If the reversion can- 
not be levied on because no court can enforce any judg- 
ment or decree against the homestead or exemption, and 
because of the labyrinth of embarrassments into which it 
might involve the family estate, can the estate be interfer- 
ed with by the same creditor in equity so as to annoy 
the family in the use of their property? We think 
not. If the family estate should be illegally used, the 
cestuis qui trust certainly, or the actual remainderman or 
reversioner perhaps, might interfere, Code, §3031; but the 
creditor, under the principle ruled in the cases cited, can not. 
The very object of the exemption is to defeat the creditor. 
The whole spirit of the provision in the constitution is to 
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provide for the family in the teeth of his lien and against 
his interests; and it would be strange if courts, either of 
law or equity, would aid him to embarrass the family. At 
least one thing is certain, our ruling in the cases cited from 
the 60th and 61st Ga., will not allow us to do so. Those 
cases and the legal remedy invoked there, make a much 
stronger case for the judgment creditor, in our view of the 
peculiar nature of this anomalous interest, than do the facts 
here, and the harsher remedy by injunction, which is here 
invoked. 

The judgment is therefore affirmed which denied that 
remedy to the creditor of the reversioner. Cons. of 1877, 
art. ix, sec. 11. 

Judgment affirmed. 


Dopp ef al., assignees, vs. Mrppieton et al. 


. The United States courts have exclusive jurisdiction of all matters 
and proceedings in bankruptcy. 

. A bill in equity which shows that the rights claimed accrued to 
the complainants as assignees of a bankrupt, is on its face sucha 
proceeding. When brought in a state court, it will be dismissed on 
motion for want of jurisdiction. 

BLECKLEY, Justice, dissented. 


United States Courts. Jurisdiction. Bankrupt. Be- 
fore Judge Ctarx. Fulton Superior Court. March Term, 
1879. 


Complainants brought their bill to recover of defendants. 
certain property. The bill showed that complainants 
claimed by virtue of being assignees of West, Ed- 
wards & Co., bankrupts. On motion the bill was dis- 
missed for want of jurisdiction in the state court where it 
was brought. Complainants excepted. 


P. L. Mynatr; Henry Hittyrr, for plaintiffs in error. 


H. K. McCay; Jno. L. Horxins, for defendants. 


40 
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Warner, Chief Justice. 


The error complained of in this case is the dismissal of 
the plaintiffs’ suit for want of jurisdiction, under the ruling of 
a majority of this court in Dodd et al. vs. Hammock et al., 
59 Ga., 403, and the court was asked to review its decision 
in that case. The majority of the court have attentively 
listened to the argument for the plaintiffs in error in favor 
of the reversal of its ruling in the above cited case, and 
after duly considering the same, have come to the conelu- 
sion to reaffirm it, at least until the supreme court of the 
United Statesshall give to the acts of congress a different 
interpretation. Let the judgment of the court below be 
affirmed. 


Jackson, Justice, concurring. 


I am of the opinion that when the estate of a bankrupt 
is administered one court should administer it. The 
framers of the American constitution seem to have had 
unity of administration in view when congress was invested 
with power to pass uniform laws on the subject of bank- 
ruptey. Unless uniformly administered, the uniform en- 
actment becomes almost necessarily multiform. Courts 
differ in construction, and the intent of the constitution is 
defeated by our complex system and our diverse construc- 
tions. Whilst, therefore, the question is settled by the ad- 

_judication of a majority of the state courts, and especially 
of the supreme court of the United States, the last appellate 
tribunal on questions arising under the constitution and 
laws of the United States, that before the revised statutes 
the courts of the states had concurrent jurisdiction with 
those of the United States of suits brought to recover the 
assets of the bankrupt, it is not plain to a plain mind that 
the question was rightly settled. The constitution requires 
the law to be uniform, and if uniformity of construction is 
essential to carry into effect the uniformity of enactment 
in a uniform manner, and if courts many and jurisdictions 
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many have precisely the opposite tendency, it is reasonable 
to presume that congress designed to give to the United 
States courts the exclusive jurisdiction. But that is settled ; 
let it stand settled. 

Afterwards the Revised Code was enacted, and by that 
Code exclusive jurisdiction is vested in the courts of the 
United States “in matters and proceedings in bankruptcy.” 
Is the collection of the assets of the bankrupt one of the 
matters and proceedings in bankruptcy? It is the root of 
the whole system—the sine gua non, without which there 
can be no administration of the assets. -The great purpose 
of the act is to relieve the debtor from his past indebted- 
ness and to pay his debts with the assets he returns. Many 
of these assets are choses in action, and unless they can be 
collected there can be no complete administration of the 
assets, for the reason that the court has not possessed itself 
of them so as to administer them. That the assignee may 
collect them through the district and circuit courts of the 
United States, is clear; and therefore the analogy between 
those courts, or the district court and our courts of ordinary 
in respect to the grant of power to administer the estates of 
deceased persons, fails, for the reason that our courts of or- 
dinary have no jurisdiction to collect anything by suits 
therein, and never did have any. 

But the jurisdiction of the courts of the United States in 
matters and proceedings in bankruptcy is defined in the 
original bankrupt act, and is expressly given, among other 
matters, to collect the assets of the bankrupt; and by the re- 
vised statutes the jurisdiction of those courts in matters and 
proceedings in bankruptcy is made exclusive. It would 
seem to follow that the part of the jurisdiction in respect 
to the collection is rendered by that enactment as exclusive 
as is the administration of the assets when collected, and 
the final discharge of the bankrupt, or any other matter or 
proceeding necessary to reach the consummation of the entire 
object of all the matters and proceedings, to-wit, the pay- 
ment of the bankrupt’s debts as far as his assets will 
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pay them, and his final discharge from the indebtedness 
which those assets will not be sufficient to pay. 

The words “matters and proceedings in bankruptcy,” 
strike me as very broad and comprehensive. I ean hardly 
conceive of two words which could well embrace greater 
compass. A suit is certainly a “ proceeding.” The very 
origin of the term imports a procession. I believe it is de- 
rived from the French word which means to follow ; and 
in olden time the suitor was followed by his suit, or those 
who backed him; and thus instituted the suit with the pro- 
cession which followed him. So the word “ matters” 
would seem to embrace the collection of the property of the 
bankrupt as the very gist of the matter, the marrow, the 
cream, the fruit of all the matters in bankruptcy, so far as 
an honest administration of those matters affected the bank 
rupt’s creditors. 

In addition to the reasons given by the chief justice 
when this question was before decided by us, I venture to 
throw out these suggestions. The dissent of my able and 
learned associate always makes me distrustful of my own 
ruder judgment, even when fortified by the venerable 
chief justice who has so long presided in this court and 
whose life is indissolubly interwoven with the growth of 
the jurisprudence of Georgia from its root in first Kelly 
to the latest leaf upon it nuw; and when that dissent is 
sustained, in great measure at least, by the highest courts 
in Massachusetts and New York, the distrust is necessarily 
increased. The opinion of Mr. Justice Bradley, cited by 
Judge McCay, in which the same broad construction of the 
words “ matters and proceedings in bankruptcy” was given 
in order to confer jurisdiction on the circuit courts of the 
United States over suits for the assets of the bankrupt in 
states other than where the petition was filed, would seem, 
however, to strengthen the view of the majority of this 
court; and then the fact that the supreme court of the 
United States, in a case decided in 97 U. S., confined their 
judgment that the state courts still had concurrent jurisdic- 





SEPTEMBER TERM, 1879. 639 


Brewster os. The State. 








tion to collect the bankrupt’s assets since the passing of 
the revised statutes, to cases arising and suits brought be- 
fore that Code was adopted, would seem to add greater 
weight to the correctness of our opinion. 

At all events, until the question shall have been decided 
by the supreme court of the United States adversely to the 
judgment heretofore rendered by the majority of this court, 
I must adhere to the view taken of the question before, and 
concur in the affirmance ot the judgment of the superior 


eourt. 


BiEcktey, Justice, dissenting. 


If I could be reinforced here by the votes, as Iam by 
the opinions of the supreme judicial court of Ma:sachusetts 
and the court of appeals of New York, I could easily put 
my brethren in the minority; but as it is, they are two 
against one, and I have no option but to yield to the force 


of numbers—in other words to “ the tyranny of majorities.” 
Though twice beaten I am still strong in the true faith, and 
am ready to suffer for it (moderately) on all proper occa- 
sions. My dissenting opinion in 59 Ga., 406, is not only 
reaflirmed, but is widened in range so as to embrace all 
eases, actual or possible, in which assignees in bankruptcy 
sue in the appropriate state courts to collect assets. There 
is no limit. 


Brewsrer vs. Tue Srare or Georata. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


A charge in the following words, ‘‘Before you are authorized to acquit 
the defendant you must be satisfied from the evidence that the de- 
fendant was justified in all that he did,” is too broad, and in the 
absence of any explanation appearing in the record, will necessitate 
the grant of a new trial. 
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Charge of Court. Criminal law. Before Judge Lester. 
Cobb Superior Court. March Term, 1879. 


Brewster was indicted for an ‘ssault with intent to mur- 
der, committed upon one Kolb, with a pocket-knife. The 
evidence showed that Kolb was an overseer of road hands 
and Brewster one of the hands; that the latter left work 
and started off, carrying with him the shovel he was work- 
ing with; that Kolb told him he had not shoveled enough 
dirt ; that defendant said he was going home, and Kolb told 
him to leave hisshovel. An altercation followed, in the course 
of which defendant said something about being sick, and Kolb 
told him to go home and “shut his gab.” Words were follow- 
ed by blows ; defendant used his pocket-knife, and Kolb used 
arock. As tothe particulars of the altercation, the evi- 
dence was somewhat conflicting. The defense urged that 
defendant’s action was right under the circumstances. The 
court charged as set out in the head-note. The jury found 
defendant guilty. He moved fora new trial. It was re- 
fused, and he excepted. 


Cray & Irwniy, for plaintiff in error. 


Tuos. F. Greer, solicitor-general, for the state. 


Jackson, Justice. 


The motion for a new trial rests upon two grounds: one, 
that the verdict is not supported by the evidence; the 
other, that the presiding judge erred in charging the jury 
as follows: “ Before you are authorized to acquit the de- 
fendant you must be satisfied from the evidence that the 
defendant was justified in all that he did.” The evidence 
is that defendant did many things, such as starting home, 
and holding on to the shovel which he took to the road to 
work with, and other things not illustrating the fight, which 
he was hardly justified in doing, and yet which this charge 





SEPTEMBER TERM, 1879. 


Kneeland e¢ al. vs. The State. 





required him to justify before he could be acquitted of the 
offense of assault with intent to murder. We think it too 
broad. Besides, it reverses the rule that the state must 
prove guilt beyond a reasonable doubt, and requires the 
defendant to prove that he acted justifiably, properly, in 
all that he did; otherwise he could not be acquitted. 
Nakedly it looks like a presumption of guilt and not of 
innocence, and changes the burden of proof from the state 
to the defendant. 

The record furnishes no explanation of this charge by the 
context or otherwise, though we suppose that there must 
be some explanation if the whole charge were here. With- 
out some considerable modification of it by other parts of 
the charge, it is error; and as no such modification appears, 
we must reverse the judgment overruling the motion for a 
new trial, and direct that a new trial be granted. 

Judgment reversed. 


KNEELAND et al. vs. Tue Strate or Grorata. 


1. The defendant in a criminal case, in which the iadictment had been 
found in the superior court and transferred to the city court of At- 
lanta for trial, pleaded that three of the grand jurors whose names 
appeared on the indictment were not qualified to act, their names 
not being in the jury box nor on the jury list, and that they were not 
sworn as grand jurors. The court heard testimony on the plea, 
and overruled it. Defendant moved for a new trial; the court refused 
to entertain the motion; defendant tendered a bill of exceptions, 
which the court refused to certify; defendant then filed a second 
plea reciting all of the above facts, and praying a stay of the case 
till the bill of exceptions should be disposed of. On demurrer, the 
court struck the plea. The trial proceeded and defendant was con- 
victed; he excepted, and assigned error in striking the plea: 

Held, that the entire proceedings in the court below are before this 
court for review. 

2. While parol evidence may be admissible to correct a mistake in 
entering the names of grand jurors on the minutes of the court in 
which an indictment was found, yet where the indictment was 
found in the superior court and transmitted to a city court for 
trial, parol evidence of such a mistake would not be admissible in 
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the latter court under a plea in abatement. The proper course 
would be to examine the minutes of the superior court, and if it 
appears therefrom that the indictment has not been found by grand 
jurors whose names appear thereon, then to suspend the hearing of 
the case until the minutes of the superior court in which the indict- 
ment was found shall be corrected, if it can be lawfully done, and 
if not, the indictment should be quashed by the court in which it 
was found. 


Practice in the Supreme Court. Indictment. Criminal 
law. Jurors. Practice in the Superior Court. Before 
Judge Crark. City Court of Atlanta. June Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add the following: Counsel for the state insisted 
that the overruling of the first plea was purely a law point 
for the decision of the court, and was not a final adjudica- 
tion ; that hence a motion for new trial was not the proper 
remedy, and the court was right in refusing to entertain it 
or to sign a bill of exceptions based thereon ; that his refusal 


was no ground for a new plea in abatement, and that the 
bill of exceptions at the conclusion of the case could not 
bring up all these rulings. 


Horxins & Genny, for plaintiffs in error. 
Howarp Van Epps, solicitor of city court, for the state. 


Warner, Chief Justice. 


The defendants were indicted for the offence of misde- 
meanor and charged with keeping and employing a “faro 
table,” and presiding and dealing at the same for the pur- 
pose of playing and betting for money, or other thing 
of value. The defendants filed a special plea (which 
was sworn to) that three of the grand jurors who found 
the bill of indictment against them, were not legally qual- 
ified to act as grand jurors, their names not being in the 
grand jury box of said county of Fulton, nor on the list of 
grand and petit jurors prepared in accordance with the stat- 
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ute; that Wm. P. Innman, Wm. M. Mima, and Nathan Lyon, 
were not sworn to act as grand jurors, and acted without 
taking any oath as required by law, and prayed that the 
indictment he quashed. 

The court alone tried the issue upon the plea (no jury 
being demanded), and after hearing the evidence overruled 
it. The defendants then made a motion for a new trial as to 
the finding of the court upon that issue, and the court over- 
ruled it, and defendants tendered their bill of exceptions, 
which the court refused to certify and sign. Whereupon 
the defendants filed their second plea alleging therein all of 
the foregoing facts, and prayed that the further prosecution 
of the case might be stayed until said bill of exceptions 
was disposed of. The counsel for the state demurred to 
this plea of the defendants, which the court sustained, and 
dismissed it. The defendants were then arraigned and 
stood mute. The court ordered the plea of not guilty to 
be entered and proceeded to hear the evidence (no jury 
being demanded), and found the defendants guilty, and 
sentenced them to pay a fine-~Kneeland $300.00 and Bronck 
$200.00. Whereupon the defendants excepted. 

1. The bill of indictment inthis case was found in the su- 
perior court and was transferred in pursuance of the statute 
to the city court for trial. The defendants’ second plea, 
the demurrer thereto, and the judgment of the court 
thereon, and the subsequent proceedings of the court on 
the trial, as appears from the record and bill of exceptions, 
makes such a case before this court as to enable it to review 
the entire proceedings had in the court below. 

2. The indictment was found by Wm. P. Inman, Nathan 
Lyon, Wm. M. Mims, and others, as appears on the face 
thereof. The state offered in evidence the minutes of the 
superior court of Fulton county, from which it appeared 
that W. P. Inman, W. M. Mims, and Nathan Lee, were 
sworn as grand jurors for the week in which the indictment 
was found, and that the names of Wm. P. Inman, Na- 
than Lyons and Wm. M. Mims did not appear on the 
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minutes of the court as having been sworn as grand 
jurors during that week when the indictment was found. 
The court allowed Walker P. Inman to be introduced 
as a witness, over defendants’ objection, who testified, 
amongst other things, that he was one of the grand 
jurors who found the indictment against the defendants, 
and that he did not know of any Wm. P. Inman, and that 
it was not probable there was any W. P. Inman other than’ 
himself, or he would have known it. Can the city court 
hear parol evidence to alter, explain, or correct the minutes 
of the superior court as to who were the grand jurors sworn 
at any particular term of that court? We think not, and 
that the legal and proper course to be pursued when a plea 
is filed like the one set forth in the record, is to examine 
the minutes of the superior court, and if it appears there- 
from that the indictment has not been found by grand 
jurors whose names appear thereon, then to suspend the 
hearing of the case until the minutes of the superior court 
in which the indictment was found shall be corrected, if 
the same can be lawfully done; and if not, that the indict- 
ment be quashed by the court in which it was found. We 
do not decide that parol evidence would not be admissible 
to correct a mistake, or error, in entering the name of a 
grand juror on the minutes of the court in which the in- 
dictment is found, but it is not competent to do so in another 
court. In our judgment the court erred in sustaining the 
demurrer to defendants’ second plea, and in admitting parol 
evidence to explain and correct the minutes of Fulton supe- 
rior court as to the names of the grand jurors appearing 
thereon. 
Let the judgment of the court below be reversed. 





SEPTEMBER TERM, 1879. 


Gaskill ef al. vs. Davis. 


Gaskin et al. vs. Davis. 


. Section 1959 of the Code of 1868 gave to mechanics alien upon ‘‘im- 
provements made by them” on property “ without regard to the 
title” to such property. 

. When a brick-layer completed his contract to do the brick work of 
a brick house, he made improvements on the premises in the sense 
of the said section of said Code. 

. Where the mechanic contracted to do the work with the occupant 

of the premises in possession thereof and controlling the same, and 
did the work for him and recorded his lien on the house as the 
house and premises of the party in possession who contracted with 
him, the said lien, so far as it operated on the improvement made 
by said mechanic, was not lost because the occupant did not have 
the absolute title to the premises, but attached to the improvement 
so made without regard to the title, under said section in said Code, 
which at the date of the lien was the law. 
While under the decision of this court in a claim case between these 
parties, it was held that the brick improvement of the house alone 
could not be separated from the work of the carpenter thereon, and 
separately sold to the serious injury of the property, yet on a bill 
in equity filed by the mechanic against the true owners of the prop- 
erty and the occupant, alleging the insolvency of all of said defend- 
ants, including the occupant and contractor with complainant, and 
exhibiting to the bill the lien, its legal record and foreclosure, the 
claim case, its pendency, and the impossibility of subjecting and 
selling the improvement by itself at law, and the inadequacy of any 
remedy at common law, equity will intervene, and either order the 
sale of the entire property and pay the mechanic the value of his 
improvement in proportion to the value of the whole premises, or 
secure an adequate share of the rental thereof for his payment. 

. The lessee not having becn made a party nor his insolvency alleged, 
so as to exclude the possibility of a recovery at law, nor the fact al- 
leged that the occupant was not, but defendants were the real owners 
of the property, the judgment overruling the demurrer to the bill is 
reversed, with leave, if so advised, to complainant to amend and 
make the lessee a party, and charge his insolvency, if true, and that 
he is not, but defendants are the owners of the property, which 
being done, the demurrer will be overruled. 

BLECKLEY, Justice, concurred specially. 


Lien. Title. Equity. Before Judge Hittyer. Fulton 
Superior Court. March Term, 1879. 
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In connection with the report contained in the opinion, 
see 61 Ga., 644. 


Joun A. Wimpey, for plaintiffs in error. 

































D. F. & W. R. Hammonn: E. N. Broyues, for defend- 


ant. 


Jackson, Justice. 





The bill is brought to subject certain premises to the 
lien of a mechanie for masonry done in the improvement 
thereof, inasmuch as it was held by this court that the 
masonry could not be sold separate from the balance of the 
building. The bill was demurred to, the demurrer was 
overruled, and the question is this, is there equity in the 


bill ¢ 
It is alleged that one Kreiss was in possession of the 
premises, and contracted with complainant to do the brick 


work on the premises for the house ; that he did so; that he 

took and recorded a lien thereon as against Kreiss, the occu- 

pant, supposing the property to be his ; that the lien was fore- 

closed and levied ; that claimants laid claim to the property ; 
| that the case is pending; that complainant cannot subject and 
i sell the brick improvement alone, and thus has no adequte 
i remedy at law, and he praysa sale of the property and that a 
proper part of the proceeds may be paid him, or that the prem- 
ises be rented and a just share of the rents be applied to pay- 
ment of complainant for his work. The occupant is not made 
a party, nor his insolvency charged, nor is there any alle- 
gation, except, perhaps, inferentially, that the defendants, 
the Gaskills, are the real owners of the property. 

1. At the time this work was done and the lien recorded, 
the laws of the state gave the mechanic who made any im- 
provement on premises a lien thereon regardless of the title 
thereto. See Code of 1868, section 1959. 

2. Was an improvement made upon this property by the 
brick-mason’s erecting thereon a brick house complete so 
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far as the brick work was concerned? Wethink so. Before 
that brick work was done, the lot would have brought a 
certain price ; after it was completed—the brick work alone 
was completed—would it have brought more? It isa two- 
story building, and all the brick work thereon was finished 
according to the allegations of the bill; and of course it 
would have brought that much more, and must have im- 
proved pro tanto the lot. The improvement, then, was 
made on the premises by this brick mason, and against the 
improvement so made he was entitled to a lien, no matter 
if the title was not in the man in possession but in another. 

8. But he recorded his lien as against Kreiss, and on the 
entire premises. Did he thereby loose it because Kreiss 
was not the true owner? The answer is that he lost his 
lien in so far as it bound the entire premises and operated 
on them; but he did not, in equity and right, lose it as 
againt the improvement he made. His lien on the whole 
covered every part; and because on all it could not adhere, 
that is no reason it could not bind that part on which it 
could and did adhere. Mark, when he recorded the lien, 
Kreiss was the possessor and apparent owner of the estate, 
and complainant was right to record it as against him and 
the whole property. The Gaskills who put the occupant 
in possession gave him opportunity to hold himself out as 
entitled to build and contract for work done on the lot; 
and if somebody must suffer they should, rather than the 
mechanie who bona fide did work of which they enjoy the 
use and rental. We hold, therefore, that this lien is good 
against this property to the extent of the value of this im- 
provement in equity and right. 

4. Such being the case, if this complainant cannot be 
otherwise paid, having the right in equity to be paid for the 
labor he did out of the improvement which that labor made 
to this property irrespective of ownership, equity will see 
that he is paid and will mould such a decree as will pay 
him with the least possible detriment to the estate of the 
true owner. There is nothing in our ruling in 61 Ga., 644, 
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when the claim case was here, inconsistent with the ruiing 
now. On the contrary, the expressions of the court in re- 
gard to the absence of equitable pleadings in that case show 
that this court looked to equitable relief for such a case as 
this being prayed by amendment. Surely if the occupant 
and contractor with him to do the work is insolvent and 
cannot pay, and if the true owners, who are enjoying the 
fruits of his toil, are insolvent and cannot pay him other- 
wise than out of the rents or sale of this estate, then he 
ought to be paid out of the premises in one or the other 
way; and such is the prayer of the bill. 

5. The trouble with the bill as it stands, however, is, that 
it does not make the man who occupied the premises and 
made the contract a party, nor does it allege his inability to 
comply with his contract, nor does it allege he is not the 
true owner, or that the Gaskills are, and therefore he is en- 
titled to proceed in equity against them and their property. 

If he can be otherwise paid at law, equity will not relieve 
the complainant, and he can be so paid if the man who 
employed him is able to pay him. Nor is he entitled to 
drag these defendants, the Gaskills, in without showing 
their interest. It is true he sets out that they claim it, but 
it may be that their claim is futile, and that title is in 
Kreiss. 

Therefore we rule that the judgment overruling the de- 
murrer be reversed, with leave to complainant to amend his 
bill, if so advised, so as to make it conform to this opinion, 
in which event the bill should stand for answer and trial 
on the merit: thereof. 

Judgment reversed, with directions as above indicated. 


Warner, Chief Justice, concurred, but furnished no 
opinion. 


Bueckey, Justice, concurring. 


The members of the court being unanimous in holding 
that there is no equity in the bill as it stands, I do not feel 
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myself obliged to say whether it will be sufficient or not, 
if amended in certain respects. That the court erred in 
overruling the demurrer I am well satisfied. I do not, at 
present, concur in the view that walls and chimneys are 
improvements made, in such a sense as to be within the 
saving power of a lien claimed for “ furnishing brick and 
building said house,” nor am I convinced that a lien claimed 
and recorded against the house and premises of A can be 
enforced as against the ownership of B, whatever it may 
include, unless some suit or action to enforce the lien is 
brought against B within a year. Moreover, I believe that 
a mechanic who intends to stand upon his lien on the im- 
provements as against the real owner of the fee, ought to 
signify as much in declaring and recording his lien. Cer- 
tainly where improvements are unfinished, they ought to 
be described accordingly, and a claim of lien made con- 
formably to the description. See Wharton vs. Douglass, 9 
Reporter, 91. It should not be overlooked that the bill 
now here fails to embody some of the facts recited in the 
claim case reported in 61 Ga., 644, Of course no effect to 
these omitted facts can be given in deciding on the question 
made by the demurrer. 


Puitutrs vs. SEWELL. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


. Parol evidence of a payment, given by a witness on his direct exam- 
ination, may be rebutted, explained or contradicted by like evidence 
of the same witness on his cross-examination, though it be disclosed 
that there is a writing present in court in possession of the witness 
which will throw light on the true nature of the transaction to 
which the evidence relates. 

. The writing, if relevant, may be introduced at the proper time by 
either party. Where it acknowledges that credits are to be entered 
on a general fi, fa., without specifying any amounts, it is some evi- 
dence against the party who executed it, when the whole debt is 
claimed by such party in a proceeding to foreclose a mortgage for 
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the debt covered by the fi. fa., and definite credits are claimed by 
the mortgagor in his pleadings. To start with the mortgagee’s ad- 
mission that some credits ought to be allowed, is an aid to the 
mortgagor in establishing the truth of his plea 

8. The purchase of part of a debt differs essentially from part pay- 
ment of the debt. 

. A charge of the court, with no evidence to base it upon, is erroneous. 
Where there is evidence tending to establish an alleged payment, 
but none which tends to treat it as a purchase for the benefit of the 
person through whose hands the money reached the creditor, the 
law of payment is applicable, and the law of purchase is not. 


Witness. Evidence. Payment. Charge of Court. Be- 
fore Judge Lester. Cobb Superior Court. March Term, 
1879. 


Sewell instituted proceedings to foreclose a mortgage 
executed by Phillips to secure the payment of a promissory 
note, made by the Marietta Paper Mill Company, on June 
25, 1862, due on January Ist next thereafter, for $5,000.00, 
and indorsed by him. Phillips pleaded payment of various 
amounts during the years 1869-1877, an itemized statement 
of which was set forth. Among others, appear the follow- 
ing: 

“March Ist, 1873 $2,792 60 
609 30 

March 4, 1873, by S. A. Anderson............. 160 00 

For professional services in Pouledge vs. Sewell. 150 00” 


It appears that there was no dispute about the correct- 
ness of a large number of the credits claimed, and hence 
defendant pleaded specially the following facts: In addi- 
tion to the amounts admitted by plaintiff, defendant is en- 
titled to credit for the following sums: $2,792.60, paid on 
March Ist, 1873; $200.00 on March 18, 1873; $140.00 
on April 15th, 1873; $240.00 on June 22, 1877; $340.00 
paid by C. D. Phillips to plaintiff; $118.75 on March 3, 
1875. 

Upon the trial of the issue thus formed, the plaintiff in- 
troduced the note and mortgage, and closed. 
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Anderson, for the defendant, testified as follows: Made 
all the payments set forth in the above special plea which 
precede that said to have been made by C. D. Phillips. 
On cross-examination he stated as follows: “The $2,792.60 
I paid to Van Wych, of the firm of Aldrich & Van Wych. 
The mill property was being sold, and I stopped the sale by 
paying the money. I was buying an interest in the Mari- 
etta Paper Mill, and got the stock for the money I paid, 
but there were some old fi. fas. against the property, and I 
took a transfer of an interest in the mortgage to secure me. 
The title is not cleared up yet, for $3,000.00 is due Jim 
Brown for the purchase money, and I hold his bond. 

Re-direct. The transfer of the interest I claim is in 
writing, and of record in the clerk’s oftice. This is the: 
obligation in my hands. I got the stock for the money I 
paid. The $200.00 and the $140.00 I paid to plaintiff in 
person. The money I paid, less $240.00 which the defend- 
ant paid back to me, was not to go as payment upon the 
debt until I received a clear and unincumbered title toa 
one-fifth interest in the paper mill. This has not yet hap- 
pened ; I have the stock, but it is still incumbered with the 
debt to Brown. 

Other testimony was introduced not deemed material 
here. The jury found for the plaintiff $5,000.00 as prin- 
cipal, $4,272.48 as interest, and costs of suit. The defend- 
ant moved for a new trial, which was refused, and he ex- 
cepted. 

The remaining facts, so far as relevant, are stated in the 
opinion. 


Groree F. Goser; C. D. Paiturs; W. T. & W. J. 
Winy, for plaintiff in error. 


D. & T. B. Irwin; W. P. McCratcaey, for defendant. 


Buecker, Justice. 


1. Certain matters were pleaded as payments upon the: 
mortgage debt. A list of the alleged payments wasset out 
4 
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in the mortgagor’s answer. Among the items was a large 
amount as paid by or throngh S. A. Anderson. At the 
trial, Anderson was introduced by the mortgagor to prove 
this payment, and on the direct examination his testimony 
tended to establish it. On the cross-examination, he en- 
larged or modified his statement in a way to make the real 
transaction appear, not as a payment, but as a purchase by 
him of an interest in the debt. He said he had taken a 
transfer of an interest from the mortgagee in writing, and 
that the writing was present in court. Thereupon counsel 
for the mortgagor moved to rule ont the cross-examination, 
offering to let the direct examination go out with it if the 
court thought proper, but not withdrawing the same uncon- 
ditionally. The court held the parol evidence elicited on the 
cross-examination admissible, though the transfer was in 
writing, and refused to exclude it. In this the court, we think, 
was correct. The direct examination disclosed what the 
witness at first called and considered a payment. The 
cross-examination was an amplification of his previous evi- 
dence, and when the transaction was fully described and 
explained, it wore the aspect, not of a payment, but of 
a purchase. It was not the direct object of the cross-ex- 
amination to prove a purchase, but to make the witness 
rebut and correct his previous evidence as to payment. It 
was simply equivalent to bringing round the witness to say, 
on better consideration, “No, 1 was mistaken, I did not pay 
any of the debt, but the money I delivered to the mort- 
gagee was paid on my own account, as the purchase money 
of an interest in the debt.” The effect of this would be 
to render the direct examination null by the cross-exami- 
nation—that is, to meet and negative parol evidence by 
other parol evidence from the same witness in the course 
of one and the same act of testifying. 

2. Subsequently, counsel for the mortgagor offered the 
writing in evidence, and the court excluded it. For two 
reasons, we think this exclusion was improper. The first 
is, that though the mortgagee was not obliged to introduce 
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the paper, yet, as the witness had referred to it, and had it 
in court, the mortgagor had a right to show by it whether 
in fact it was a transfer or a mere receipt, or what it was; 
and secondly, the face of the paper, as copied in the record, 
shows that it was relevant as an acknowledgment in writ- 
ing, signed by the mortgagee, “that there are credits to be 
entered on said ji., fa. heretofore made by the defendants,” 
etc. There was no point made on the execution of the 
paper, and Anderson testified that it was the transfer which 
he took from the mortgagee, which testimony he was com- 
petent to give, for there was no subscribing witness to the 
instrument. Assuming that the f#. fa. on which credits 
were to be entered, was a fi. fa. issued ona general judg- 
ment for the mortgage debt, and this, we think, is clearly 
inferable from Anderson’s evidence, the same credits ought 
to be allowed in foreclosing the mortgage. The mortgagor 
is claiming diverse credits, and this written acknowledg- 
ment of the mortgagee indicates that some credits ought 
to be entered. From the record before us, it would seem 
that the petition and rule to foreclose are proceeding for 
the entire debt, and if so, the document ruled out by the 
court tends to show that the claim is broader than the real 
justice of the case. What credits ought to be allowed is 
for the mortgagor to show, notwithstanding the loose 
acknowledgment of the mortgagee contained in the writ- 
ing, but it will be more easy to do this with theaid of the 
acknowledgment than without it. It tends to negative 
the theory that the whole debt is unpaid, and that is of 
some consequence. We think the paper should have been 
admitted. Whether, in view of the transfer it contains, 
Anderson ought not to be made a party to the foreclosure 
proceeding as a usee of the petitioner, may deserve considera- 
tion by those who may have an interest in making the final 
record of the case speak the truth as to how the recovery 
is to be discharged, and who is to take the benefit of the 
same. Certain remarks were made by the presiding judge 
about leaving Anderson “out in the cold,” ete., which are 
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complained of in the motion for a new trial, but which we 
need not diseuss, as there is no probability of their becom- 
ing a precedent, even if they were improper. We are re- 
luctant to superintend the minor and informal expressions 
which may escape the judges in giving shape and direction 
to the litigation with which they have to deal. Imperfect 
ourselves, we wish to insist as little as possible on absolute 
perfection in others. We think no right was invaded or 
impaired by what the judge said, and with this observation 
we leave the subject. 

3. The court charged the jury, in effect, that the pur- 
chase of a part of a debt by a person not a party to it, is not 
a payment. Surely no error can be found in this sober and 
sensible proposition in so far as the evidence justified any 
charge on this point. 

4. In the list of payments pleaded by the mortgagor was 
one of over six hundred dollars as made by E. Faw. The 
mortgagor testified that he read over the whole list to the 
mortgagee, and that the latter admitted it to be correct, 
with certain specified exceptions. The Faw payment was 
not one of the exceptions, and there is nothing in the brief 
of evidence on the subject of that payment except what 
the mortgagor testified. Certainly there is no hint or inti- 
mation that it was made by way of purchase by Faw, or 
any other person, of an interest in thedebt. Yet the court 
charged, no doubt inadvertently, that if such was its nature 
the mortgagor would not be entitled to have it deducted. 
The mistake was in classing the Faw transaction with the 
Anderson transaction, as if there might be similar evidence 
as to both, when the evidence was, in fact, wholly dissimi- 
lar. For this error in the charge, the judgment refusing 
a new trial is reversed, it being apparent, and counsel for 
defendant in error admitting in the argument, that the jury 
did not allow the amount of the Faw payment. Whether 
the jury were otherwise wrong in their calculation need not 
be decided, as a wholly new calculation hasto be made. It 
my be well to add that where a debtor pays a third person 
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to pay a debt, the latter cannot purchase it in, and enforce 
another payment to himself. 59 Ga., 195, 350. The ground 
of newly discovered evidence in the motion for a new trial 
is now immaterial, 

Judgment reversed. 


Weaver ef al. vs. Tuornton, ordinary, for use. 


. Where the administrator of an estate was also the guardian of one 
of the distributees, and in the latter capacity receipted to himself 
as administrator for a certain amount received from the estate, and 
made corresponding returns as guardian, and on the basis thereof 
the ordinary rendered a judgment finding the amount due by the 
guardian to the ward, such proceedings would be prima facie but 
not conclusive evidence of indebtedness as against the sureties, in 


an action on the guardian’s bond. 
The verdict being toolarge by $44.42, under the evidence, the judg- 
ment will be reversed unless that amount be written off. 


Guardian and ward. Judgment. Principal and surety. 
Administrators and executors. Before Judge Lawson. 
Greene Superior Court. March Term, 1879. 


Reported in the decision. 
M. W. Lewis & Sons, for plaintiffs in errer. 
McWuorrter Bros., for defendant. 


Warner, Chief Justice. 


This was a suit on a guardian’s bond against the principal 
therein aud his securities, alleging as a breach thereof the 
non-payment ef the sum of $456.00, besides interest, found 
to be due the plaintiff by the judgment of the court of 
ordinary. On the trial of the case, the jury, under the 
charge of the court, found a verdict for the plaintiff for 
the sum of $503.00. A motion was made for a new trial 
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on the grounds therein stated, which was overruled, and 
the defendants excepted. 

1. It appears from the evidence in the record that the 
plaintiff introdnced the judgment of the court of ordinary. 
It also appeared that Alonzo C. Jackson, the principal in the 
bond, was the administrator on the estate of John S. Jack- 
son, and that the plaintiff, Issae C. Jackson, was one of the 
distributees of his estate, and that Alonzo C. Jackson was 
his guardian, It farther appears that on the 26th Decem- 
ber, 1874, A. C. Jackson, as guardian, receipted himself as 
administrator, for the sum of $1300.00. The defendants 
introduced in evidenee the returns of the guardian to the 
court of ordinary from which that court made the caleula- 
tion when it rendered the judgment against him. The de- 
fendants also proved by the guardian himself, that no prop- 
erty of any kind passed into his hands about the time the 
receipt was given, but it was given in order to wind up the 
estate and release the securities on his administration bond. 
The court charged the jury, amongst other things, “ that if 
they believed from the evidence that Alonzo CO. Jackson, 
as guardian of Isaac M. Jackson, receipted himself as admin- 
istrator forany amount and charged himself with the same in 
his annual returns to the ordinary, then he must be charged 
with sueh amount as cash, and the securities on his guar- 
dian’s bond are estopped from proving that no property of 
any kind passed into his hands when such receipts were 
given, the securities as well as the guardian being bound by 
the receipts, whether any property passed or not.” The 
court further charged the jury “to examine the returns 
made by A. C. Jackson as guardian, and decide from these 
returns whether or not the guardian or his securities are lia- 
ble, and to ascertain from the ordinary’s calculation, or from 
the returns, whether or not the ordinary’s estimate of 
the sum due is correct, and if not, to rectify the same.” 
The judgment of the ordinary based on the guardian’s re- 
turns was only prima facie evidence as against the securi- 
ties, and hence the first part of the charge was too strong 
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upon that point, but when taken in connection with the 
latter part of it, we perceive no material error, in view of the 
evidence in the record. There is no evidence that there was 
nothing due from the administrator for which the guardian 
receipted. That was not what the securitier attempted to 
prove. When A. C. Jackson, as guardian, receipted him- 
self as A. C. Jackson, administrator, for the sum of 
$1300.00, that was such an act on his part, the legal effect 
of which was to transfer that amount from his hands as ad- 
ministrator into his hands as guardian, and he was properly 
chargeable with that amount as guardian, whether any 
property passed into his hands at that time or not. He had 
it already in his hands in the character of administrator, 
and he receipted for it as guardian, and his securities as 
such guardian are prima facie liable for it on their bond, 
and there is no evidence in the record to rebut that prima 
facie liability, and therefore the guardian and his securities 
were legally bound to account for it. 

2. It appears, however, from the guardian’s returns, that 
he is entitled to a credit of $1044.42 for cash paid his ward 
in January, 1876, and the ordinary only allowed him a credit 
for $1,000.00 in the settlement of his accounts for which 
the judgment was rendered. The judgment of the court 
below is therefore reversed, unless the plaintiff shall consent 
to write off from the verdict the sum of $44.42; and in the 
event of his doing so, then the judgment of the court be- 
low to stand affirmed. 

Judgment reversed on terms. 


Brown et al. vs. MarsHatt. 


Under the act of 1872, Code, $$737, 738, 759, 740, ordinaries may order 
the removal of obstructions to private ways, where the applicant 
has been in constant and uninterrupted use thereof for seven years. 
In this case the applicant had not enjoyed such use for such a time. 


Roads and bridges. Ordinaries. Jurisdiction. Before 
Judge Hoop. Terrell Superior Court. May Term, 1879. 
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Brown et al. sought to have obstructions removed from 
an alleged private way by petition to the ordinary. The 
order was granted, and defendants carried the case to the 
superior court by certiorari. The court sustained the cer- 
twrari, and plaintiffs excepted. 


For the other facts see the opinion. 
G. H. Picxerr; L. C. Hoyt, for plaintiffs in error. 


Guerry & Parks, for defendant. 


Jackson, Justice. 


1. The aet of 1872, codified in sections 737, 738, 739, 
and 740 of the Code, giving the ordinary jurisdiction to try 
summarily obstructions to private ways, is confined to the 
cases of private ways which arise by prescriptive right ac- 
quired by seven years’ or longer possession or user of the 


way. Therefore the only question in this case is, did the 
complainant have such right by prescription, that is, by a 
seven years’ user of the way? The evidence shows that he 
used it as a mere path for some two or more years, and then 
it was widened into a road; but the road was used only 
since the first of 1873. The superior court was therefore 
right to overrule the judgment of the ordinary ordering the 
obstructions to be removed. 

We say nothing in regard to what rights the applicant 
for removal of obstructions might have before a court hav- 
ing jurisdiction of the case either at law or in equity, see 
Salter vs. Taylor, 55 Ga., 310, which rights might be pred- 
icated upon contract with the grantor of the defendant, and 
defendant’s duty to take notice or be put on inquiry when 
he bought by seeing a road on the land. Whether by ver- 
bal contract he could acquire any right to the private way 
against a purchaser from the party who contracted with him 
in parol, until the right ripened into a title by prescription, 
we do not decide. See Code, §§2235, 720 to 732. 
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The only point we decide is, that he has no summary 
remedy before the ordinary to have the obstructions re- 
moved under the act of 1872, unless he had used the road 
for seven years, and as the ordinary passed an order to have 
the obstructions removed when the proof was that the road 
had not been used seven years, the superior court was right: 
to sustain the certiorari. 

We are aware of the act of 1877 which enlarges the ju- 
risdiction of the ordinaries so far as to give them concur- 
rent jurisdiction with county commissioners and other local 
tribunals; but that act does not affect this case. It simply 
gives concurrent jurisdiction with local tribunals where the 
ordinary before had jurisdiction under the act of 1872. 
See acts of 1877, p. 109. 

Judgment affirmed. 


Wurre vs. Martin. 


In a suit on a note in a justice’s court judgment was rendered for de- 
fendant, and plaintiff appealed. When the case was called on 
appeal defendant was absent, and his counsel did not know the rea- 
son; the court refused a continuance, and a verdict was rendered 
for plaintiff. He moved for a new trial, and showed by the affida- 
vits of himself and wife that on the day before the case was called 
he had a violent attack of asthma, and was providentially prevented 
from attending court; that he lived eight miles from the court-house 
acd one mile from his nearest neighbor, and had no means of com- 
municating with his counsel; that he had a good defense, and could 
show by his own oath and other evidence that the note had been 
paid. On the trial there was some evidence tending to show pay- 
ment : 

Held, that it was error in the court to overrule the motion. Good 
ground for new trial was shown, no objection being made to the 
form in which it was presented. 


New trial. Before Judge Simmons. Honston Superior 
Court. May Term, 1879. 


Reported in the opinion. 
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Douncoan & Mutter, for plaintiff in error. 


A. 8. Gizes, for defendant. 


Warner, Chief Justice. 





This was a motion for a new trial in the court below, 
which was overruled, and the defendant excepted. It appears 
from the facts disclosed in the record, that the defendant 
was sued on a promissory note for $60.00, in a justice’s 
court, and that on the trial of the case in that court judg- 
ment was rendered in his favor. The plaintiff entered an 
appeal, and on the appeal trial, when the case was called, 
the defendant’s counsel made a motion to continue it on 
account of the absence of his client, not then knowing the 
cause of his absence. The court overruled the motion, and 
a verdict was rendered against the defendant. The case was 
tried on Tuesday, the second day of the court. It appears 
from the affidavit of the defendant and his wife that on 
Monday, the first day of the court, he had a violent attack 
of asthma, and was thus providentially prevented from 
attending the court on the day the case was tried ; that he 
had no opportunity to send word to his counsel of his sick- 
ness ; that he lived eight miles from the court-house, and 
had no neighbor nearer than one mile by whom he could 
have sent word of his sickness; that he had a good and 
valid defense to said note, and could have shown by his 
own testimony and otherwise, that the note sued on had 
been paid off, had he not been prevented from attending 
the court by providential cause, and, but for that cause, 
would have done so. 

It was proven on the trial by two witnesses who once had 
the note in their possession as collateral security, that it was 
their impression that the note had been paid off by the 
defendant, but could not state positively as to the fact of 
its payment. The evidence of the two witnesses, coupled 
with the fact that the justice rendered a judgment in his 
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favor, makes out a prima facie case at least that the defend- 
ant had a meritorious defense to the note independently of 
his own affidavit. Whether the defendant’s proper remedy 
to obtain a new trial would not have been to have filed a 
petition in the nature of a bill in equity for that purpose, 
we express no opinion, inasmuch as there was no objection 
raised as to the form of the remedy adopted. In view of 
the facts disclosed in the record, the ends of justice would 
seem to require that a new trial should be had in this case, 
and it is so ordered. 
Let the judgment of the court below be reversed. 


Bentiry ef al. vs. JOHNSON. 


. Where a mule is sold on credit and title is reserved in the vendor 

until payment, and before payment is due, the mule dies without 
fault in the vendee, can the vendor recover on the note for pur- 
chase money, quere? 
Where the defendant sets up no absolute warranty of soundness, 
but depends on the ground of a failure of consideration in this, 
that plaintiff agreed that if the mule did not live to make the crop 
of that year he would furnish another mule worth $150.00, and that 
the mule did not live to make the crop, but was wholly worthless, and 
introduced proof to that effect, and that no tender of such other 
mule had been made: 

Heid, that defendant was entitled to have that issue submitted to the 
jury, and that the court erred in charging the jury that, ‘‘if you 
are satisfied from the evidence that at the time of the sale of the 
mule (the consideration of the contract sued on), the plaintiff ex- 
pressly refused to warrant the soundness of the mule, then you 
should find for the plaintiff, even if you believe the mule was dis- 
eased when sold and died of the same disease,” and in failing to 
charge to the effect that if the contract was as set up by defendant, 
and the mule was diseased at the time of sale and died of that dis- 
ease without making the crop, and plaintiff had not tendered an- 
other mule according to contract, then plaintiff could not recover. 


Contracts. Charge of Court. Before Judge Lawson. 
Wilkinson Superior Court. April Term, 1879. 
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Johnson brought complaint against Bentley and wife on 
a note dated February 13, 1875, due November Ist after 
date, for $150.00, for “a black horse mule.” In the note 
were these words: “ We agree that Thumas Johnson holds 
the right and title to said mule until paid for.” Defend- 
ants pleaded the general issue and also failure of considera- 
tion as follows: That at the time they bonght the mule 
plaintiffs agent, who negotiated the trade, warranted 
him to be sound, and agreed that if he was unsound and 
should die, he (the agent) would furnish to defendants a 
sound mule worth $150.00; that the mule was diseased at 
the time of the trade, and afterwards died of such disease ; 
wherefore they pleaded total failure of consideration. 

The evidence on behalf of defendants showed that one 
Hogwood was the agent of Johnson in the sale of the 
mule; that he agreed that if the mule was unsound and 
should die before making the crop, he would furnish the 
defendants another good one in his place; that very shortly 
after the trade the mule showed symptoms of disease, and 
soon became worthless, and died before making a crop; 
that proper care, etc., was used, and that the mule had not 
been replaced. 

The evidence for plaintiff was to the effect that Hogwood 
expressly refused to warrant the mule; but he states in his 
testimony that he might have said that if the mule did not 
answer the purpose for which he was bought (the making 
of a crop), he would give defendants another, although he 
did not remember such a statement. Plaintiff's evidence 
also showed apparent soundness of the mule; and that 
plaintiff personally was not present and knew nothing of 
the warranty claimed. 

The jury found for plaintiff. Defendants moved for a 
new trial on the following grounds: 

(1). Because the verdict was contrary to law and evi- 
dence. 

(2). Because the court admitted in evidence, over defend- 
ants’ objection, the instrument sued on. 
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(3). Becanse the court charged as follows: “Gentlemen 
of the jury, if you are satisfied from the evidence, that at 
the time of the sale of the mule (the consideration of the 
contract sued on), the plaintiff expressly refused to warrant 
the soundness of the mule, then you should find for the 
plaintiff, even if you believe the mule was diseased when 
sold, and died of the saine disease.” 

The motion was overruled, and defendants excepted. 


O. Bower, by Z. D. Harrison, for plaintiffs in error. 
No appearance for defendant. 
Jackson, Justice. 


Johnson sued the defendants on a promissory note for a 
mule, due in the fall of the year. They put in a special 
defense to the effect that though the soundness of the mule 
was not warranted, strictly speaking, yet the consideration 
had wholly failed in that plaintiff agreed to substitute 
another mule worth the agreed price of this one, if this 
did not live to make the crop of the year—that this did 
not so live, but died in a short time of a disease he had 
when bonght, and was utterly worthless. 

Whereupon the court in its charge ignored this defense, 
but ruled, and so said to the jury, that “if plaintiff ex- 
pressly refused to warrant the soundness of the mule, then 
you should find for the plaintiff, even if you believe the 
mule was diseased when 3old and died of the same disease.” 
Under this charge the jury found for plaintiff, and the 
court refusing a new trial, defendants excepted. 

1. It may be questioned whether plaintiff could recover 
at all on the note or contract in writing, under the facts. 
The title to the mule was in plaintiff when the animal died, 
and whether he could recover the price of a chattel which 
was his when it was destroyed without fault of anybody, is 
a serious question. We prefer not to pass upon it without 
further light, as the view we take of the case disposes of it 
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otherwise, and we merely suggest the question in the first 
head-note. 

2. We are clear, however, that the case was not tried on 
the real issue. If the facts be as set up by defendants, 
there ought to be no recovery, because the plaintiff has not 
complied with the consideration on which the note was 
given, and the same has totally failed. According to the 
defendants’ plea and proof the plaintiffs agent guaranteed 
that the mule would live to make a crop, and if it did not 
that he would farnish a mule as valuable in lieu of the one 
bargained, if it died. It did die, and died of a disease it 
had when sold, before the crop was made, and was wholly 
worthless, according to defendants’ plea and his evidence ; 
and defendants had the right to have that issue go to the 
jury, which the court’s charge took away from them. The 
evidence is certainly strong enough for defendants to entitle 
them to go to the jury on the issue thus made. Indeed the 
facts are hardly denied by the plaintiff's agent who made 
the trade, and should certainly have been passed upon, to 
say the least. 

/ We think, therefore, that the court erred in overruling 
| defendants’ motion for a new trial on the ground that the 

charge was erroneous, as indicated above and in the syllabus. 
Judgment reversed. 





Eprrncer & Rossect vs. HaBersHam. 


A defendant in a distress warrant cannot, after one counter-affidavit 
has been dismissed, file a second one, 


Distress warrant. Practice in the Superior Court. Be- 
fore Judge Merson. Glynn Superior Court. May Term, 
1879. 


Reported in the opinion. 
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GoopyEar & Harris, for plaintiffs in error. 


Masry & Crovarrt, for defendant. 


Warner, Chief Justice. 


Habersham sued out a distress warrant for rent against 
Eppinger & Russell, which was levied on certain de- 
scribed property. The defendants filed a counter-affidavit, 
and when the case was called for trial, the plaintiff made a 
motion to dismiss the defendants’ counter-affidavit, not on 
the ground that it was defective, but on the ground that they 
had previously filed a counter-affidavit in the same case, and 
which had been dismissed at a former term of the court. 
The defendants then immediately thereafter, made a motion 
to dismiss the plaintiff's distress warrant, and insisted that the 
court should first hear and decide their motion. The court 
heard the plaintiffs’ motion first, and sustained it, but de- 
clined to hear the motion of defendants. Whereupon the 
defendants excepted. 

We are not aware that this court has ever expressly de- 
cided that a second counter-affidavit could not be filed to 
a distress warrant for rent, but this court has decided that a 
second counter -affidavit to a warrant for the ejection of 
an intruder could not be filed, and the same principle 
is applicable to distress-warrants for rert. See 36 Ga., 
477, and other cases. If the motion to dismiss the defend- 
ant’s counter-affidavit had been predicated alone upon a 
demurrer to the sufficiency of it, the court could not have 
looked to any evidence other than that which appeared on 
the face of the affidavit, but in this case the entire record 
of the prior proceeding had in the case was before the 
court, as appears from the bill of exceptions, and when it 
appeared therefrom, that a previous affidavit to the same 
warrant and levy thereof had been adjudicated adversely to 
the defendants, there was no error in dismissing the second 
affidavit. 2 Kelly’s Rep., 367; 61 Ga., 199. 

Let the judgment of the court below be affirmed. 
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Roserts, guardian, vs. Rosinson. 


[WaRneR, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


A mortgagee without notice, actual or constructive, of the homestead 
character of the property mortgaged, will be protected against a 
claim of the beneticiaries of the homestead. 


Homestead Mortgage. Notice. Before Judge Hoop. 
Early Superior Court. April Term, 1879. 


This was a claim case, submitted to the court without a 
jury, on an agreed statement of facts, in substance, as fol- 
lows : 

On February 1, 1869, Mary Vann, as head of a family 
of minors, had set apart as a homestead part of lot No. 151, 
in Miller county. On December 2, 1872, under approval 
of the ordinary, she exchanged this for lot No. 56, ix Early 
county, taking the deed to herself individually. She and 
the children moved on the place, accepted it as their home- 
stead, and have ever since so held and considered it. On 
March 13, 1875, she made a deed to one Long, a “cropper” 
of hers, to enable him to get supplies for himself and her 
to run the farm. He took with full knowledge, and merely 
acted for her as stated. On March 15, 1875, Long mort- 
gaged the place and a mule worth $100.00 to Robinson, and 
obtained the supplies. On May 22, 1875, Mrs. Vann died 
insolvent. Claimants are her minor children and the bene- 
ficiaries of the homestead, appearing by guardian. There 
is no administration. Long is insolvent and has absconded 
with the mule. 

Robinson had no actual notice of the homestead, and no 
knowledge of any claim of homestead in this lot. He has 
foreclosed his mortgage and levied ; a claim has been inter- 
posed. 

The court held the land subject, and claimants excepted. 


I. A. Busn ; Jackson & Lumpxiy, for plaintiff in error. 
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E. C. Bower, for defendant. 
Jackson, Justice. 


If the mortgagee had notice of the homestead nature of 
the lot of land levied on under the mortgage fi. fa., even 
then, if the goods furnished were used by Mrs. Vann and 
her children, the land could probably be subjected to the 
extent that they were so used for their support and to make 
acrop. But there is no proof that Robinson knew of the 
homestead character of the property. He wasa mortgagee 
without any notice at all. The deed from Leonard to Mrs. 
Vann was absolutely to her, and nothing appeared thereon 
going toshow that she held it as a homestead—so hers to 
Long, the mortgagor, was on its face in like manner a deed 
without any appearance of homestead or trust of any sort 
thereon. Moreover, it is admitted that while Long knew 
that this land was exchanged for the homestead owned by 
the family in another county, Robinson, the mortgagee, 
knew nothing about it at all. He is therefore an innocent 
mortgagee, without notice, and is protected. Cheney vs. 
Rodgers, 54 Ga., 168 covers this case in principle. See 
cited by counsel for plaintiff and defendant, Code, §§2054, 
5135; 55 Ga., 383; 56 Ga., 577; 59 Ga., 330, 835 ; 60 Ga., 
624; acts of 1876, p. 51. 

Judgment affirmed. 


Day et al. vs. Tue Strate or Grorata. 


. It was error for the court to charge that the statement of the defend- 
ant in criminal cases ‘‘and in this case,” is not sufficient, as a 
general rule, to overcome the testimony of a sworn credible witness. 
The jury should be left free to give to the statement in the case on 
trial such credence as they might think proper. 

. Evidence thata witness forcibly placed defendant’s foot in certain 
tracks near the scene of the burglary, and that they were of the 
same size, is not admissible. A defendant cannot be compelled te 
criminate himself by acts or words. 

42 
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Criminal law. Charge of Court. Evidence. Before 
Judge Sreer. Upson Superior Court. May Term, 1879. 


Reported in the decision. 
J. A. Hunt; J. Y. Avven, for plaintiffs in error. 


F. D. Dismuxg, solicitor-general, by Joun I. Hatt; M. 
H. Sanpwicu, for the state. 


Warner, Chief Justice. 


The defendants, Whit Day and Jesse Slayton, were 
jointly indicted for the offense of burglary in the night- 
time. They severed on their trial and both were found 
guilty. A motion was made for a new trial in both cases 
on the grounds therein stated, which was overruled, and the 
defendants excepted. Both cases were argued together 
here. 

1. The evidence mainly relied on for the conviction of 
the defendants was certain tracks, which were similar to 
those made by the defendants, found near where the bur- 
glary was alleged to have been committed. The defendant, 
Day, made his statement to the jury as authorized by the 
statute. The court charged the jury that the statement of 
the defendant in criminal cases “and in this case” is not 
sufficient, as a general rule, to overcome the testimony of 
a sworn, credible witness. This charge of the court was 
error, inasmuch as the effect of it was to withdraw from the 
consideration of the jury the effect which they might have 
thought proper to have given to the defendant’s statement 
“in this case.” 
~~. Allen, a witness for the state, testified in relation to 
Slayton, the other defendant, that he was stubborn, did not 
want to put his foot in the track ; said he was innocent of 
the charge. Witness took hold of him and pulled him 
along, and then he put his foot in thetrack. The first time 
witness told him to put his foot in the track defendant re- 





SEPTEMBER TERM, 1879. 669 


Monroe, executur, te. The Southern Mutual Insarance Co. 








fused. Witness then took hold of his foot and put it in the , 
track ; he did not consent to it. The shoe fitted the track. 
This evidence was objected to by the defendant, the objec- 
tion was overruled, and that is one of the errors assigned. 
By the constitution of this state “no person shall be com- 
pelied to give testimony tending in any manner to crimi- 
nate himself.” Nor can one, by force, compel another,. 
against his consent, to put his foot in a shoe-track for the 
purpose of using it as evidence against him on the criminal. 
side of the court, the more especially when the person. 
using such force has no lawful warrant or authority for 

doing so. Let the judgment of the court below in both. 


eases be reversed. 


Monroxr, executor, vs. Toe Sournern Motoat Insurance 
Company. 


Where the insured has conveyed the premises consumed absolutely in 
fee before the insurance was effected, but is litigating to set aside 
the deed, and the litigation has been finally terminated against him 
before the loss occurs, he cannot recover on the basis of the entire 
value of the insured buildings; and in order to recover on the basis 
of his liability for mere profits. or of the value of the possession, 
or of the right thereto until the writ of possession is issued and 
there is actual ouster by the sheriff, there must be evidence of such 
liability, or of the value of such possession, or of the value of such 
right of possession. 


Insurance. Contracts. Before E. W. Beck, Esq., Judge 
pro hac vice. Spaulding Superior Court. February Term, 
1879. 


Mrs. Varner owned certain realty near Griffin. She 
made a deed to it to Napier ef al. Afterwards she com- 
menced suit to cancel the deed for fraud in its procurement. 
Pending this case she died, and her executor, Monroe, was 
made a party. The jury found for Napier e¢ a/., and a 
decree was entered or.ering a writ of possession; the case. 
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was carried to the supreme court, and there affirmed; the 
remittitur was returned and entered on the minutes in No- 
vember, 1814, but a writ of possession was not issued 
and executed until the last of December or first of January— 
after the fire. Pending this suit, in 1871, Monroe, executor, 
insured the house in the Southern Mutual Insurance Com- 
pany, and renewed the insurance each year; when the last 
renewal was made the verdict in favor of Napier e¢ al. had 
been returned, and the case carried to the supreme court. 
In December, 1874, the house burned. Prior to the loss a 
tenant of Monroe had been in possession, but he seems to 
have vacated before the fire. Monroe, executor, brought 
suit on the policy. 

The evidence showed the facts above stated. There was 
also some evidence as to the cancellation of the policy, etc., 
not material here. 

The jury found for the defendant. Plaintiff moved for 
a new trial on the following, among other grounds: 

1. Because the court charged the jury, that if they be- 
lieved from the evidence there had been a verdict and 
judgment of this court affirmed by the supreme court 
adjudging and deciding that the house and the land on 
which the house insured was located, were the property of the 
Napiers, then the plaintiff had no insurable interest im the 
property, and your verdict should be for the defendant. 

2. Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled, and plaintiff excepted. 


Joun I. Hatt; Jno. D. Stewart, for plaintiff in error. 
R. H. Jonnson; Boynton & Dismuxe, for defendant. 


Jackson, Justice. 


We think that the facts of this case make it clear that 
there onght to be no recovery. At the time of the fire, 
there could be no loss to the administrator, Mr. Monroe, 
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because all title in the property had been decided against 
him by the superior court, and that judgment had been 
affirmed by the supreme court, and the remittitur had been 
returned and made the judgment of the superior court. 

Mr. Stewart testified that the remittitur was returned in 
November and then entered on the minutes of the superior 
court. So that at the time of the fire in December there 
was no title in the administrator. Nor was there then any 
possession ; but the tenant had abandoned the house and 
left it open. 

Besides, when he insured he did not have full and com- 
plete title, but only the contingent interest dependent on a 
recovery; and the value of that interest nowhere appears. 
Nor even if he had a sort of right of possession until actual 
ouster by the sheriff—if the abandonment by his tenant 
was unknown to him and as to him might be considered 
temporary—and he could re-enter, still there is no proof 
that he did; nor is there any loss he sustained thereby, 
either mesne profits, or rents, or otherwise. So that in 
any view of the case the verdict is right. The whole in- 
surance system rests on indemnity for less to the insured, 
and where there is no loss of course there is no need of 
indemnity ; and therefore there must be some interest in 
the premises burnt at the time of the fire, otherwise there 
can be no recovery. Indemnity presupposes loss; if no 
loss to the insured there ean be no indemnity to him, and 
the corner stone crumbles beneath his case and it falls. 
Such, too, is authority. Phillips on Ins., §$185, 1, 2, 3, ete.; 
Flanders Ins., pp. 17,345; 8 Mass..515; 3 Denio, 301; Mees. 
& W., 390; 2 Coms., 210; 6 Pick., 198. 

Judgment affirmed. 
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Benton vs. Roserts ef al., commissioners. 


1. An assignment of error not certified by the judge will not be con- 
sidered here. 

2. Where a county judge issued a fi. fa. against a tax-collector and 
the sureties on his bond for arrears in the taxes collected, and one 
of the sureties, whose property was levied on, paid off the fi. fa. 
and took control of it to re-imburse himself, and afterwards the 
fi fa. was quashed, because the county judge had no jurisdiction to 
so issue it; as against an equitable proceeding to recover the amount 
paid therefor, the statute of limitations did not begin to run in favor 
of the county from the date of the payment, but from the date 
when the fi. fa. was quashed. 


County matters. Tax. Statute of Limitations. Before 
Judge Lawson. Jasper Superior Court. April Term, 1879. 


Reported in the decision. 
G. T. Baxceit; Bottine Warrritto, for plaintiff in error. 
Fiemine Jorpan, by Z D. Harrison, for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that the plaintiff, 
James Benton, on the Ist day of April, 1878, brought his 
equitable action against the county commissioners of Jasper 
county (making the tax-collector and his securities parties 
thereto), for the purpose of recovering the sum of $767.52, 
which he alleges he had paid to the county as one of the 
co-securities of James. T. Blackwell, tax-co!lector of said 
county. The following are the substantial allegations con- 
tained in his declaration: that on the 25th of May, 1872, 
the county judge of Jasper county having. by law, juris- 
diction and control of the assessments and collection of 
taxes of said county, issued an execution against Blackwell, 
tax-collector, and his securities (one of whom was the plain- 
tiff) for the sum of $510.00, with interest thereon at the 
rate of twenty per cent. per annum from the 20th day of 
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December, 1869, for arrearages of taxes due from said las 

mentioned day and year by said tax-collector; that said tax 
fi. fa., on the 24th day of July, 1872, was, by the deputy 
sheriff of said county, levied on the property of the plain_ 
tiff as one of the defendants therein, that afterwards (to- 
wit) on the 13th of May, 1873, by the advice of counsel, 
he paid off said fi. fa. as against himself, by paying to said 
county, through its attorney and the deputy sheriff, the 
sum of $767.52, and took the control of said fi. fa., as is 
allowed sureties in such cases, and sought to reimburse 
himself by enforcing it against his co-sureties and defend- 
ants’ pro rata; that on the 3d of July, and on the 20th of 
August, respectively, he caused said fi. fa. to be levied on 
the lands of S. W. Blackwell and E. W. Baynes, two of his 
co-sureties and defendants, who thereupon filed their affi- 
davits of illegality to said fi. fa., which were sustained by 
the court at the October term thereof, 1876, and the said 
Ji. fa. was ordered to be quashed and annulled on the ground 
that the same was not founded upon nor issued from any 
court of competent jurisdiction, and was without any judg- 
ment of any court to support it, which judgment quashing 
said fi. fa. and dismissing the levies aforesaid made there- 
under, was not excepted to, and is now of force. The 
plaintiff alleges that there was nothing due from said tax- 
collector to the county for taxes when said fi. fa. was issued, 
but if there was, is willing to pay his share of what may 
be found to be due, and prays that an accounting may be had 
between the plaintiff and said county of Jasper and the 
other defendants, and if nothing shall be found to have 
been due by said tax-collector to the county, that it may be 
adjudged to pay to the plaintiff the $767.52 collected from 
him, or whatever amount may be found to be justly and 
equitably due to him, ete. To this equitable action of the 
plaintiff the county commissioners demurred: First, be- 
cause it appears on the face of the plaintiff's declaration that 
his cause of action is barred by the statute of limitations. 
Second, for misjoinder of parties. The court sustained the 
demurrer, and the plaintiff excepted. 
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It appears from the bill of exceptions that pending the 
demurrer, the plaintiff moved to amend his declaration by 
striking therefrom the names of the parties objected to, 
and after the judgment of the court upon the demurrer, 
the plaintiff voluntarily took an order to strike the names 
of the tax-collector and his securities from the declaration. 

1. One ground of exception is, that pending the demur- 
rer the court allowed the defendant’s counsel to read Ben- 
ton’s affidavit of illegality and the judgment of the court 
thereon, which was not mentioned or referred to in the 
plaintiff's declaration. The judge certifies that he did not 
recollect it, but states that the judgment of the court was 
predicated solely upon the facts contained in the declara- 
tion. 

2. The only question, therefore, for our decision is,whether 
the demurrer was properly sustained on the ground that 
the plaintiffs cause of action was barred by the statute of 
limitations. The money was paid by the plaintiff on the 
tax execution issued by the county judge in favor of the 
county on the 13th of May, 1873, and the judgment declaring 
the fi. fa. void was rendered in October, 1876. In view of 
the facts in this case, as disclosed on the face of the plain- 
tiff’s declaration, did the statute of limitations commence to 
run against him from the time of the payment of the 
money, or from the time the execution was quashed by the 
judgment of the court? The county judge who issued the 
tax fi. fa. was the officer and agent of the county, and had, 
by law, jurisdiction and control of the assessment and col- 
lection of the taxes of the county, and in its name and be- 
half issued the tax 7. fa., which was regular upon its face, 
and caused it to be levied upon the plaintiff's property as a 
valid and legal fi. fa. To save his property from sale under 
it, the plaintiff paid it as one of the tax-collector’s securi- 
ties so as to enable him to control it against his co-securities 
as provided by the 2170th section of the Code. Can the 
county of Jasper, the defendant, during the time it (through 
the plaintiff, who had been subrogated to all its rights) was 
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enforcing the ji. fa., as a legal and valid fi. fa., it having 
coerced the payment of it from hizn, and with the money 
in its treasury thus obtained, plead the statute of limitation 
until the fi. fa. was afterwards quashed? We think not, and 
that the statute in this case only commenced to run in favor 
of the defendant when the 7.,fa. was quashed in October, 
1876, and therefore the plaintiff’s cause of action was not 
barred by the statute of limitations, and that the court 
erred in sustaining the defendant’s demurrer to the plaintiff’s 
declaration. 
Let the judgment of the court below be reversed. 


Anperson vs. THe Srate oF GerorGIA. 


. When the accused is at large on bail at the time of trial, his bail is 
not acompetent juror to try him if objected to by the state. Itisa 
ground of challenge for cause. 

. Unfriendly feeling towards the sccused by the father-in law of the 
prosecutor, is not relevant evidenze in behalf of the accused, though 
the prosecutor be an inmate of his father-in law's family. 

. On the trial of an accessory after the fact for receiving stolen goods, 
the record of the conviction of the principal on a plea of guilty, 
though conclusive evidence of the conviction, is only prima facie 
evidence of the principal’s guilt, and a charge to the jury that it is 
conclusive upon the principal of his guilt, so far as it affects him, is 
irrelevant and improper. It is conclusive of guilt for no purpose 
connected with the trial of the accessory, if the latter chooses to 
controvert it. 

. After the principal has been sentenced to six months in the chain- 
gang with a money alternative of twenty dollars fine, a like sen- 
tence upon the accessory, with a money alternative of two hun- 
dred dollars, is not violative of section 4488 of the Code. 


Criminal law. Jury. Evidence. Accessory. Sentence. 
Before Judge Speer. Itockdale Superior Court. August 
Adjourned Term, 1878. 


Reported in the opinion. 
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Barton & Curistian; J. J. Froyp; Grorce W. Guea- 
TON, for plaintiff in error, cited, on conclusiveness of con- 
viction of principal on trial of accessory, 3 Greenleaf, 
§§46-48; 1 Rus. on Crimes, 42-43: 2 /6., 248; 4 Black. 
Com., 324; 3 and 4 Espin., 183; 4 Ga., 465; 55 26., 296. 
On necessity of proof of ownership of property, Ros. ae 
Ev., 657; 2 Rus. on Crimes, 87: 3d Greenleaf, §§154, 161 
Code, §4393. On punishment, 4 Black. Com., 39, 40 ; Code 
S448, 


F. D. Dismokg, solicitor-general; F. L. Haratson, for 
the state. 


BLeckLey, Justice. 


After the conviction and sentence, on a plea of guilty, of 
one Morgan Robinson for larceny from the house, the 
plaintiff in error was tried as accessory after the fact, 


the charge being that he received the stolen goods 
from Robinson, knowing them to have been stolen. ‘The 
goods in question consisted of certain sacks of guano of the 
value of twenty dollars. Anderson was convicted, and the 
court sentenced him to six months in the chain-gang, or to 
pay a fine of two hundred dollars and costs. He moved 
for a new trial. 

1. One of the grounds of the motion was, that the 
court held one of the regular jurors incompetent to try 
the prisoner because he was the prisoner’s bail. This was 
not error. Suppose the prisoner had concluded to leave 
the court and the country after the jury had retired, and 
this juror, his bail, had been of the panel charged with his 
case, and by any chance he had heard that his principal 
was gone, there would have been an improper motive to re- 
turn a verdict of not guilty. Perhaps the bare risk of such 
a contingency would weigh upon a juror’s mind, so as to 
incline him more to acquittal than conviction. Bail has 
his principal in friendly custody. Whilst such custody 
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continues, the bail is not a fit person to sit in judgment on 
his guilt or innocence. 

2. Another ground of the motion was, that the court re- 
jected evidence of unfriendly feeling towards the prisoner 
on the part of the prosecutor’s father-in-law, confining the 
inquiry on that subject to the feelings of the prosecutor 
himself, though the prosecutor resided in the father-in-law’s 
family. So far as appears, there was nothing which made 
the good or bad-will of those related to, or domesticated 
with, the prosecutor relevant evidence to the issue on trial. 
We think the court did not err in keeping the feelings of 
the father-in-law out of sight. 

3. The important ground of the motion was as follows: 
* Because the court erred in charging the jury, that if a bill 
of indictment had been found against Morgan Robinson, and 
he convicted under that bill, or if he pleaded guilty, such 
finding or plea is conclusive of his guilt so far as he is 
concerned, and in not explaining the effect of such finding 
or plea upon the defendant, Anderson.” The court, in 
correcting the motion, states the charge thus: “That the 
record offered and a plea of guilty made by Morgan Robin- 
son, and judgment thereon, if such a record was in evidence, 
would be conclusive upon Morgan Robinson as to his guilt, 
and so far as it affects him.” We think this charge was 
not appropriate to be given on the trial of Anderson, and 
that it might have misled the jury. The guilt of Morgan 
Robinson was not in question except as it affected Ander- 
son; it was not at all in question as it affected himself. 
Anderson alone was upon trial, and no verdict which the 
jury could render would operate in any way upon Robinson. 
For the purpose in hand, the record of Robinson’s convie- 
tion was conclusive of nothing but the fact of his convic- 
tion ; it was not conclusive of his guilt, and its conclusive- 
ness of guilt should not have been mentioned or suggested 
in the instructions which the court gave to the jury. Con- 
fining the proposition to the effect on Robinson, the charge 
was irrelevant ; extending it, as the jury might have done 





678 SUPREME COURT OF GEORGIA. 


Anderson vs. The State. 





by inference, to the business of trying Anderson, the busi- 
ness in which the court and jury were engaged, it was erro- 
neous. The charge should have been that the record of 
Robinson's conviction was conclusive evidence of his con- 
viction, and prima facie evidence of his guilt; that it cast 
the burden upon Anderson of proving him innocent in so 
far as Robinson’s innocence might be a ground of Ander- 
son’s defense. 7 Ga, 3; 1 Russ. Cr., 41; 2 Z7b., 2538; 
Roscoe Or. Ev., 870, 877. An examination of some of the 
eases referred to in these authorities, will show that there 
is room for doubting whether the conviction of the princi- 
pal on his plea of guilty is evidence at all of his guilt on 
the trial of the accessory or receiver. This court, however, 
has treated any confession of his own guilt by a principal in 
the first degree as competent evidence to that point, on the 
trial of a principal in the second degree. 7 G@a., 3 (supra) ; 
60 7b., 620. 

4. Another ground of the motion for a new trial was, 
that Anderson was sentenced to pay a fine of two hundred 
dollars, when Robinson, the principal thief, had been fined 
only twenty dollars. The fact is that each of them was 
sentenced to six month’s labor in the chain-gang, and the 
respective fines were but commutation money. It is true 
that section 4488 of the Code declares that the accessory 
“shall receive and suffer the same punishment as would be 
inflicted on the person convicted of having stolen or felon- 
iously taken the said goods, chattels, money or effects, so 
bought or received.” This may mean that the sentence of 
the principal, in case of his conviction, shall be the exact 
measure of that pronounced upon the accessory, but the 
.better construction probably is, that the latter shall not ex- 
ceed what the former might have been if the court bad 
seen proper to inflict the maximum of the law. At all 
events, where, as in this case, the direct penalty put upon 
the accessory is the same as that put upon the principal, 
and the difference is only inthe amount of the money alter- 
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native, the pecuniary commutation, we think there is no de- 
parture from the statute. The ability to pay is so unequal 
among different persons, that a fine of twenty dollars may 
be quite as burdensome to one as a fine of two hundred 
dollars to another. The principal in this instance was a 
negro, and the alleged accessory a white man. We may 
add that were this point well taken as matter of law (but 
we think it is not) it would be cause for modifying the 
judgment, bat none whatever for a new trial. 

The final ground of newly discovered evidence need not 
be discussed, as we reverse the judgment for error in the 
charge of the court. For the same reason we express no 
opinion or. the sufficiency of the evidence. 

Judgment reversed. 


Jones et al. vs. Watson. 


[WaRnER, Chief Justice, being engaged in presiding over the senate organized asa 
court of impeachment, did not sit in this case.] 


. The legal title of an instrument as follows: “ I acknowledge myself 
indebted to the Southwestern Baptist Association in the sum of 
$325.41 for money due by me as treasurer of said association, and 
which I have used this year in the purchase of plantation supplies 
for myself, and family supplies, which sum I promise to pay said 
association on the 1st day of October next, with interest,” is in the 
association; if a body corporate, the suit thereon should be in the 
corporate name; if not incorporated, in the name of the members 
as partners. 

. Ameudments cannot be made to a suit so as to make new parties 
thereto, except in cases expressly authorized by law, and this is not 
such a Case. 


Written instruments. Corporations. Parties. Amend: 
ments. Before Judge Wrieut. Dougherty Superior Court. 
April Term, 1879. 

Reported in the opinion. 


Warren & Hosss, for plaintiffs in error. 
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Wooten & Jonzs, for defendant. 


JACKSON, Justice. 


The petition and rule nisi were brought in the name of 
George Jones and others, who alleged that they were the 
executive board of a religious body known as the South- 
western Baptist Association, to foreclose a mortgage made 
to secure a note. The note and mortgage are given to the 
Southwestern Baptist Association, the former being an ac- 
knowledgment of indebtedness to that body but not nego- 
tiable. The defendant demurred to the proceeding because 
the action was brought by the wrong parties and was not 
amendable, because new parties could not be made by 
amendment, except when allowed by statute. 

The court sustained the demurrer and dismissed the 
action. 

We think that the court could not have done otherwise. 
The legal title to the note and mortgage is in the religious 
body known as the Southwestern Baptist Association, aud 
that body should have sued. If it is or was then a corpo- 
ration, it should have sued in its corporate name; if the 
members were not incorporated, then they should have sued 
as partners. The amendments were properly held to be 
useless or inadmissible, because new parties cannot be made 
by amendment, and because the amendment proposed, 
to-wit: to add, who sue “ for the use of the association,” 
would still rest the case on the legal title being in the com- 
mittee. 

See Gill vs. Tison et al., 61 Ga., 161; Code, §3480. 

Neither section 3484, 3485, nor 8486 provides for the 
amendments asked for here, so as to cure the defect. 

Judgment affirmed. 
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Turk vs. Coox. 


. An assignment of a chose in action must be in writing. The mean- 

ing of a legal assignment is a transfer of title or interest by writing. 

2. Where a county judge failed to answer a certiorari, there was no 

error in the court’s stating to counsel for defendant in certiorari that 
unless he would waive the answer the case must be continued. 


Assignment. Contract. Certiorari. Practice in the 
Superior Court. Before Judge Lawson. Jasper Superior 
Court. April Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add, that one ground of exception was, that when 
the case was called at the second term of the superior court 
after the certiorari was sued out, defendant’s counsel called 
attention to the fact that it had not been answered, and the 
court stated that the case would be continued unless counsel 
would waive an answer. He waived it, and the case pro- 
ceeded. 


C. W. Jorpan, by Z. D. Harrison, for plaintiff in error. 
Kry & Preston; Geo. T. Barriert, for defendant. 


Warner, Chief Justice. 


This case came before the eourt below on a certiorari to 
the county court of Jasper county. It appears from the 
record that Turk sued Cook on an account for 114 bushels 
of wheat, of the value of $23.00; and it also appears that 
the wheat was claimed as toll for threshing the defend- 
ant’s crop of wheat, by a company composed of Leverett, 
Aiken, Lancaster, and Turk, the plaintiff, who were part- 
ners in the wheat-threshing business. One witness testified 
that on division, this claim on the defendant was assigned 
to Turk, the plaintiff. The county court gave judgment 
for the plaintiff for the amount of his account, and Cook 
sued out a certiorari and brought the case to the superior 
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court. On the hearing of the case, the°court sustained the 
certiorari on the ground that the plaintiff, Turk, had no 
right to bring suit in his individual name on the demand 
sued on. Whereupon Turk, the defendant in certiorari, 
excepted. 

1. The controlling question in this case, is whether the 
plaintiff, Turk, had such an interest in the account sued on 
as would entitle him to maintain a suit thereon in his own 
name. By the 2244th section of the Code, all choses in 
action arising upon contract may be assigned so as to vest 
the title in the assignee, but the assignment must be in 
writing ; that, in our judgment, is the proper interpretation 
of this section of the Code. An assignment in law, as 
defined by Webster in his dictionary, “is a transfer of title 
or interest by writing,” and this construction of that section 
of the Code above cited, is in accordance with sound public 
policy. There being no evidence in the record of any 
written assignment of the chose in action to the plaintiff, 


Turk, we affirm the judgment of the court below in sus- 
taining the certiorari. 

2. There was no error in the court’s saying to the counsel 
for defendant in certiorart, that it would continue the case 
unless he would waive the answer of the county judge to 
the certiorart. 

Let the judgment of the court below be affirmed. 


‘Metson vs. Dickson. 


. Jurors who would be incompetent if related to the parties, are 
equally incompetent when related to counsel whose conditional fees 
entitle them by contract toa part of the recovery. 

. Atort may be set off against a tort under our Code; therefore, to 
an action of trespass quare clcusum fregit a tort in the conversion of 
personal property may be set off. 

- In an action for a tort, equity will set off claims ex contractu, where 
the plaintiff in the action is insolvent and unable to respond, and 
the defendant's claim ex contractu will otherwise be hazarded ; and 
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under our Code such equity may be asserted and set off in a plea 
embodying substantially the allegations necessary in a bill in equity 

, If one claiming to be a landlord, enter upon his alleged tenant, by 
valid legal process regularly sued out, issued and executea, the de- 
fendani in the process cannot maintain trespass guare clausum fregit. 
His remedy is by an action on the case for suing out the process 
maliciously and without probable cause. 


Jurors. Attorney and client. Set-off. Actions. Plead- 
ings. Before Judge Buchanan. Coweta Superior Court. 
March Term, 1879. 


Dickson brought an action of trespass guare clausum fre- 
git against Melson. Defendant pleaded as follows: 

(1.) The general issue. 

(2.) That he was the owner of the premises and had a 
right to enter. That the different counts of the declaration 
referred to the same transaction, which was this: Plaintiff 
was a tenant of defendant on the premises, and agreed to 
pay him $600.00 on November Ist, 1875, as rent from 
September Ist, 1874, to the close of the year 1875. This 
he failed to do, and defendant sued ott a warrant to dis- 
possess him. He failed to give any bond and stop the pro- 
ceeding according to law. Defendant was accordingly put 
in possession, and of course received the crops, cultivated 
them to maturity, and used them when gathered. 

(3.) Set-off of certain personalty in possession of plaintiff 
belonging to defendant, which the former had appropriated 
and refused to deliver up. 

(4.) Set-off, because of the entry by plaintiff on the place, 
pending defendant’s possession, and the carrying away by 
him of part of the crop and certain other personalty. 

(5.) Set off of two notes held by defendant against plain- 
tiff. This plea alleged that plaintiff was utterly insolvent 
and unable to respond to any separate judgment which 
might be obtained against him; it therefore prayed that 
these claims be allowed as a set-off. 

On motion the court struck all the pleas which sought to 
set off matters arising ex contractu, and from damage to or 


conversion of personal property. 
43 
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On the trial, the following facts appeared: On August 
24th, 1870, Freeman, who then owned the land involved in 
this suit, made a bond for titles to plaintiff (Dickson) ; part 
of the purchase money was paid and the balance was not. 
Defendant (Melson) was a creditor of plaintiff, and was 
pressing him for payment. A settlement was arrived at by 
which plaintiff assigned to defendant the bond for titles 
from Freeman, on September Ist, 1874. On the same day 
defendant received from plaintiff arent note for the place 
for $600.00, due November Ist, 1875, and certain purchase 
money notes, and gave him a bond to make a title to him 
upon payment of such purchase money notes. It is two of 
these three notes which defendant pleaded as a set-off. De- 
fendant paid the balance due Freeman and took a deed from 
him on January 8th, 1875. In 1876 defendant sued out a 
warrant to dispossess plaintiff, and upon his failing to give 
bond as provided by law, he was dispossessed, and defend- 
ant received possession. He took entire charge of the place, 
gathered the crops and used them. 

Plaintiff insisted that he was not a tenant of defendant, 
but a purchaser of the place; that he was unable to give 
bond, ard that his eviction wasa trespass. The rent note 
for $600.00 he explained by saying that it was merely a 
ruse adopted by him and defendant for the purpose of 
keeping off other creditors who would otherwise interfere 
with his crop, in order that he might, under cover of this 
claim, gather his crop and pay defendant; he denied that 
any rent was due, or that the note was bona fide. On these 
points the evidence was in direct conflict. 

There was much other conflicting evidence as to values, 
etc., not material here. 

The jury found for plaintiff $512.50. Defendant moved 
for a new trial, on the following, among other grounds : 

(1.) Because the court refused to strike the names of four 
persons from the traverse jury from which the jury that 
tried said case was taken, for cause, it being shown that two 
of said jurymen were brothers to two of plaintiff's attor- 
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neys, one a first cousin, and one an uncle of the wife of one 
of said attorneys. Defendant averred, and offered to show, 
that said attorneys were interested in the event of the suit, 
and were to have a part of the money recovered as a fee, 
and nothing if they failed to recover. The court refused 
to allow said showing to be made, and defendant exhausted 
four of his strikes on said jurymen. 

(2.) Because the court struck the pleas of set-off. 

(3.) Becanse the court refused to non-suit the plaintiff 
on motion of defendant’s counsel. 

(4.) Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled, and defendant excepted. 


L. R. Ray; Samver Freeman; J. K. Boon, for plaintiff 
in error. 


Davis & Brewster; Jno. 8. Biesy, for defendant. 


J AcKsoN, Justice. 


This was an action of trespass guarc clausum fregit,. 
where the jury found for the plaintiff. and the defendant 
moved for a new trial, which was refused, and he excepted. 

1. The brothers and cousins of the counsel, whose con- 
tract entitled them to part of the recovery, and who, under 
our Code, have a lien for their fees on the suit and the 
judgment, should have been stricken for cause. Under the 
English law no such fees are allowed to counsel, and there- 
fore kinsmen of the counsel are not incompetent jurors. 
Hence the dictum in Bacon’s Abridgment. 5 Bacon’s 
Abridg. title, Juries, p. 354. But in our state the law is to- 
tally changed, and the reason and spirit of the dictwm ceas- 
ing, it has no authority here. They were as much inter- 
ested and as partial as if of kin to the plaintiff himself, if 
the fee were half the recovery, and probably it was; at 
all events, they were not omni exceptione majores if the fee 
were any part of the recovery ; and this it was proposed to. 
prove. 





686 SUPREME COURT OF GEORGIA. 


Melson vs. Dickson. 


—— _ ~~ 


The defendant had the right toa panel of twenty-four 
from which to strike—all twenty-four impartial men. 7 
Ga., 189: 15 Ga., 39; 59 Ga., 145. He was denied this 
right and was forced to exhaust four strikes upon two broth- 
ers and two cousins of the opposing parties who had an inter- 
est, « pecuniary interest, in the verdict and judgment they 
were pressing to obtain. The denial was erroneous and 
hurtful. A big part of the battle is the selection of the 
jury, and an impartial jury is the corner-stone of the fair- 
ness of trial by jury. 

2. The Code provides that a tort may be set off against 
a tort, and we haveso held. Code, §3261 ; Ingram vs. Jor 
dan, 55 Ga., 356; 59 Ga., 610. This suit is for a tort; 
the plea which was stricken is for the conversion of per- 
sonal property, equivalent to trover in the old form, or the 
statutory remedy in our Code. It should not have been 
stricken, because trover is a tort as well as trespass. See 
also 56 Ga., 353; 49 Ga., 491; 30 Ga., 121. 

3. Equity will always interpose to set off a claim ex con- 
tractu where a creditor is about to be mulct in damages by 
an insolvent debtor, and vice versa. 55 Ga., 356; Water- 
man on Set-off and Recoupment, §§395-6, 408. So in this 
ease, on a bill properly filed, the notes held by defendant 
against plaintiff would have been set off by a court of equity. 
But under our Code the party need not go into equity’s pe- 
culiar forum, but may assert all equitable rights at law on an 
equitable declaration or plea substantially setting out the 
facts necessary to be alleged in a bill. Code, §3082; 45 
Ga., 13-17-8331, ete., ete. 

This plea does that substantially. It alleges insolvency 
and consequent inability of plaintiff to pay these notes. It 
would be wrong, therefore, to let him annoy plaintiff with 
any judgment, uuless he recovered more than he owed, and 
for any amount except the surplus after paying «hat he 
owed defendant. This plea therefore should not have been 
stricken. 

In my own view of the law the bond for title and the 
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rent note, though on two pieces of paper and separate in- 
struments, were cotemporaneous and made but one contract. 
They should be construed together. So construing them 
the meaning is plain. The land was sold on the bond for 
titles but unless the terms were complied with, the title 
was to remain in the vendor and the vendee was to be his 
tenant. The rule of construction is to give both papers 
such a meaning that both may stand and neither fall—w# 
res magis valeat quam pereat. So construing them, the 
meaning is clear, and when the terms of the sale were not 
complied with the relation of landlord and tenant was es- 
tablished by the note as part of the contract; and the ten- 
ant will not be heard to dispute the landlord’s title. The con- 
tract was executed, the papers signed and delivered, and the 
tenant put in possession under them. He cannot dispute 
the title which put him in or any part of that title. Heseeks 
to do so here by proof of his own frand—that he made the 
rent note to cheat his creditors. It is he that sets up 
this fraud to overthrow the contract which he made and 
executed. This he cannot do. 

The truth is that this case seems to us to be covered 
all over by the case of Tufts vs. Dubignon, 61 Ga., 322; 
and that if that case be law, and we so held then and so 
think now, then this verdict cannot stand. 

4. But the plaintiff has clearly mistaken his remedy. 
This was no trespass guare clausum fregit. -‘The defend- 
ant entered under legal process. The papers in the distress 
warrant case were all apparently right, and authorized him 
to enter. He broke no close of the plaintiff when he en- 
tered, and used no violence. Ifthe plaintiff says that he 
sued out the proceeding under the distress warrant without 
foundation, but oppressively and maliciously, he has his 
remedy; but that remedy is not an action of trespass guare 
clausum fregit, but a special action on the case for the un- 
founded anc malicions proceeding under form of law. 
And so this court has held. iley vs. Johnson, 13 Ga., 
260; Sewell vs. The State, 61 Ga., 496. 
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Independently, therefore, of all other objections to the 
verdict and judgment, this must conclude the plaintiff's 
right to recover under this remedy ; and we cannot see how 
he would be much helped, if he tried the other and only 
remedy given him. The facts would seem to show proba- 
ble cause, and set-offs, legal and equitable, would render re- 
covery, it would seem, hopeless. 
Judgment reversed. 


Ko ts vs. CHENEY. 


[WarNeER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


A declaration in attachment, which describes the defendant as defend- 
ant in attacl meht, sets out the note which is the evidence of debt, 
and alleges that an attachment has been issued thereon, concluding 
with a prayer for process, and omitting any further description or 
reference to the attachment, mentioning no property whatever, is 
defective in substance, but amendable, even after judgment, by the 
attachment papers of file in the court, and constituting a part of the 
record of the cause. Let the substantial defects be cured by actual 
amendment within a reasonable time, on pain of having the judg- 
ment opened and the declaration dismissed. 


Attachment. Pleadings. Amendment. Before Judge 
Lester. Cobb Superior Court. March Term, 1879. 


Reported in the opinion. 


D. &. T. B. Irwin ; W. R. Powxr, for plaintiff in error, 
cited, 58 Ga., 877; Code, $3787. 


Tuomas F. Greer; Jonn O. Garrrett, for defendant, 
cited, Code, $$3308, 3309, 3316, 3590. 
BuiEckey, Justice. 


In 58 Ga., 377, there was in the declaration no reference 
to any attachment, and that circumstance was the one of 
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leading importance in the motion to set aside the judgment. 
The reasoning of the opinion delivered by the chief justice 
goes further, and seems to treat an allegation of the levy 
of the attachment, and a prayer for the appropriate judg- 
ment, as necessary. Without doubt, the declaration ought 
to allege the levy, describe the property, and pray for the 
proper judgment. Attachment is in the nature of a pro- 
ceeding in rem, and the res should be described, and the 
seizure alleged. The statute directs that in all cases the 
execution shall be first levied on the property attached 
even where the proceeding results in a general judgment. 
In some cases of attachment, perhaps in most of them, the 
lien is special, and reaches to no property other than that 
attached. Oertainly, the general rule of the law is that in 
order to obtain a regular special judgment against particu- 
lar property, the property must be described in the pleadings, 
59 Ga., 105; 62 Zb., 183. There would be no good sense 
in a different rule. But pleadings are amendable, where 


there is anything to amend by, not only in matters of form 
but in all matters of substance, and this wide latitude ena- 
bles the superior courts to cure many serious defects, as well 
after judgment as before. A judgment isa high and sacred 
thing, and should be upheld if possible. The case now 
before us is one in which the declaration reads as follows: 


‘*Geore1a—Cobb County. 

To the Superior Court of said County: 

‘‘The petition of Andrew J. Cheney respectfully showeth that Peter 
V. Kolb, defendant in attachment, is indebted to him in the sum of 
five hundred dollars, besides interest at twelve per cent., on a promis- 
sory note, dated the 14th day of March, in the year 1877, paying to A. 
J. Cheney, and becoming due the first day of December next there- 
after, copy of which note is hereto attached, and given for lots of 
land Nos. 338, 329 and 264, in the 19th district and 2d section of Cobb 
county, which said note the defendant refuses to pay, and upon which 
an attachment has issued. Wherefore your petitioner prays process 
may issue, requiring the said defendant to be and appear at the next 
superior court for said county to answer your petitioner’s complaint.” 

Joun O. GARTRELL. Plaintiff's Attorney.” 
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Ee Kolb ve. Cheney. : 


A copy of the note was attached. 

It appears from the record that the defendant was duly 
served with a notice of a pending attachment in the superior 
court, and of the levy of the same upon certain land, the no- 
tice being quite full, and containing all the requisites pre- 
scribed by statute. The defendant had previously appeared 
and traversed the grounds of the attachment, but neither then 
nor afterwards did he file any defense to the action. At 
the proper time the court rendered a general judgment for 
the plaintiff, reciting that no issuable defense had been filed 
on oath. The attachment and the levy entered thereon, the 
preliminary affidavit, and the attachment bond are all copied 
in the record before us, and all of them seem to be regular. 
The levy describes the land which was the subject of seiz- 
ure. Two days after the judgment was rendered, counsel 
for the defendant moved the court to arrest and set it aside 
upon the grounds: 1. That the pleadings are too defective 
to render a valid judgment thereon, in that the declaration 
fails to allege that any land was attached, and that no gen- 
eral judgment could be rendered ; 2. That the declaration 
prays process against the defendant, and does not ask for 
judgment for the sale of the property levied upon; 3. 
That no process was issued from the court requiring the 
defendant to appear, nor was any declaration served upon 
him. The motion was overruled, and of that the defend- 
ant (the plaintiff in error) complains. 

teferring back to the declaration, it will be seen that the 
same is not wholly silent as to the attachment. The de- 
fendant is described as defendant in attachment, and after 
a reference to the note, it is alleged that an attachment has 
issued upon it. To be sure this is a slight foundation for 
amendment, but we think it is enough, though certainly 
little enough, to amend by. The pleader’s purpose was 
evidently to connect the declaration with some attachment 
founded on the note deseribed ; and as the record, taken 
altogether, shows that there was at the time an attachment 
pending in the court between these parties, based on that note, 
the allegation may now be made that said attachment was 
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returnable to that court, and was levied upon certain de- 
scribed land, and the prayer of the declaration may be 
made to conform. For the sake of correct practice, we 
think the indicated amendment ought to be actually made, 
and that the court should order it done within a reasonable 
time, or else that the judgment be opened and the declara- 
tion dismissed. Very great evils may result from postpon- 
ing substantial amendments on the theory that they can as 
well be made late as early, or that because they can be 
made, they need not be made at all. What is amendable, 
if not a mere matter of form, should be actually cured by 
the needed amendment as soon as practicable after the de- 
fect is discovered. We are aware that the present is rather 
a weak case for upholding the judgment on any terms. 
How much weaker it is than that of King vs. Thompson, 
59 Ga., 380, will be apparent by comparing the two declar- 
ations. A copy of that in King vs. Thompson I subjoin, 
having referred to the transcript of the record of file here 
to obtain it. It is in these words: 

‘* GeorGiA—Pulaski County. 

To the Superior Court of said County : 

‘‘The petition of James A. Thompson sboweth th at Mary E. King 
and Clifford A. King, late of said county of Pulaski, but now citizens 
of, and resident in, the state of Tennessee, are indeb co him in the 
sum of (naming it), on a promissory note, (describing it and annexing 
a copy) which said note the said Mary E. King and Clifford A. King 
refuse to pay. Petitioner further shows that on the 17th day of April, 
1875, he sued out an attachment upon said debt against the said 
Mary E. King and Clifford A. King, returnable to the November térm, 
1875, returnable to the superior court of this, the said county of Pu- 
laski, which said attachment has been duly executed by levy on the 
property of the said Mary E. King, and has been properly returned to, 
and is now pending in this court. 

November term, 1875. 


C. C. Kresegz, J. G. OcKINGTON, 
Plaintiff's Attorneys.” 


This is a far better declaration than the one with which 
we are dealing, though itself glaringly defective in not 
describing the property attached, and certainly informal in 
omitting to pray for anything whatever. 

Judgment affirmed with direction. 
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Puryear vs The State. 


Puryear vs. Tue Srate or Groraia. 


. If it be competent in a criminal cise to prove by one witness what 
another, since deceased, testified on the committing trial, a proper 
foundation must first be laid by showing that the witness proposing 
so to testify professes to remember the substance of the entire testi- 
mony as (o the particular matter about which he testifies. 

. There was sufficient evidence in this case to support the verdict. 


Criminal law. Witness. Evidence. Before Judge Un- 
perwoop. Walker Superior Court. February Term, 1879. 


Reported in the decision. 


Dasney & Foucne; F. W. Coretanp, for plaintiff in 
error. 


C. T. Ciemernts, solicitor general, for the state 


Warner, Chief Justice. 


The defendant was indicted for the offense of a misde- 
meanor, under the provisions of the bastardy act, and on 
his trial therefor was found guilty. A motion was made 
for a new trial on the grounds therein stated, which was 
overruied, and the defendant excepted. 

1. The main ground of error insisted on here, was the 
refusal of the court to allow the witness Love to testify 
that on the investigation had before the justices of the 
peace, as to whether the defendant was the father of the 
bastard child, that one Bailey was examined as a wit- 
ness and testified under oath, “that other men _ besides 
defendant had sexual intercourse with said Martha B. 
Bailey; the mother of said bastard child, about the first 
of January, 1876, and before that time.” The said Bailey 
being dead, the question therefore is, was it competent for 
Love to testify on this trial, in favor of the defendant, 
the facts proposed to be proved, which Bailey the dead 
witness swore before the justices, on the statement contained 
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in the record and bill of exceptions? Assuming that the 
testimony of the witness would have been competent under 
the provisions of the 3782d section of the Code, if the 
proper foundation had been laid for its introduction, that 
was not done in this case. The witness should have been 
first asked if he recollected the substance of what the de- 
ceased witness swore on the former trial. The witness 
should be able to state the substance of the entire testimony 
of the deceased witness on the former trial, and not detached 
parts of itonly. 61 G@a., 448. 

2. There was sufficient evidence in the case to support 
the verdict, and there was no errur in overruling the de- 
fendant’s motion for a new trial. 

Let the judgment of the court below be affirmed. 


Mack vs. Tue Strate or Groraia. 


The prosecutor having been stabbed in the back from behind while 
holding, with his left hand, the prisoner’s father-in-law by the wrist, 
and in his right band an open knife raised over him, and the court, 
on the prisoner’s trial for an assault with intent to murder, alleged 
to have been committed by the act of stabbing, having charged the 
jury that, ‘‘in all cases of voluntary manslaughter there must be 
some actual assault upon the person killing by the person killed:” 

Held, that so restricted a statement of the law of manslaughter was 
not appropriate to the facts of the case. The court should have 
completed the sentence in which these words are found (Code, $4325) 
by adding, “or an attempt by the person killed to commit a serious 
personal injury on the person killing, or other equivalent circum- 
stances to justify the excitement of passion, and exclude all idea of 
deliberation or malice, either express or implied.” 


Criminal law. Manslaughter. Assault with intent to 
murder. Before Judge Srrer. Bibb Superior Court. 
October Adjourned Term, 1878. 


Reported in the opinion. 


Wasuineton Dessav, for plaintiff in error. 
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C. L. Barttert, solicitor general; A. Provuprir, for the 
state. 


BLecKLEy, Justice. 


Mack was indicted for the offense of assault with intent 
to murder, by stabbing and cutting in the back one Stephen 
McBride, with a knife, the same being a weapon likely to 
produce death. The evidence showed that a quarrel took 
place in McBride’s kitchen between McBride and one John 
Adkins, the prisoner’s father-in-law, in the night, about 
supper-time. The parties were colored people, and there 
were some twenty negroes in the kitchen on the occasion, 
among them the prisoner, and McBride’s mother. None 
except McBride and Adkin’s took part in the quarrel. 
Each of these drew his knife (as to which was the first to 
draw, the evidence was apparently conflicting). By de- 
grees they moved towards the door, with knives drawn, 
Adkins backing and McBride following. About the time 
Adkins reached the door McBride was stabbed in the back 
from behind. The prisoner was seen by some of the wit- 
nesses to strike the blow. He denied that he did it, and, 
so far as appears, never admitted the act, nor rendered any 
excuse for it. 

The position of McBride and Adkins at the time the 
stabbing took place, and what was transpiring at the mo- 
ment, may be gathered from the following extracts from 
the brief of testimony. McBride testified: ‘‘ When I was 
cut John Adkins was about at the door. I was following 
him. He had his knife open. I had him by the wrist of 
the hand that he had his knife in. . . . I was right at 
the door at the time. . . I had hold of his wrist with my 
" left hand, and had a knife in my right hand.” Abram 
Fuse, another witness for the state, testified: “* McBride 
caught Adkins’ hand with the knife in it, and held a knife 
over Adkins; then McBride’s mother took the knife from 
Adkins, and called to me to take the knife from McBride. 
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I was afraid to get hold of him. I put my hand on his 
shoulder, and grabbed him by the hand. At this time, 
prisoner ran up and stuck a knife inhim. . . . I had 
hold of McBride, who had hold of Adkins, and prisoner 
was right behind me. I did not catch McBride at first, as 
he had his knife drawn over Adkins. He was telling him 
to ‘say it again.’ He had his knife raised—blade open.” 
It was in evidence that Adkins and the prisoner lived to- 
gether, about one mile from the scene of the difficulty. 

In charging the jury, the court treated the indictment as 
embracing but one offense, that of assault with intent to 
murder, making no allusion in the charge to the minor 
offenses of stabbing, assault, or assault and battery. The 
law of murder was expounded, and the jury were told that 
to constitute the offense on trial, all the elements of murder 
are requisite, save and except the death of the party as- 
saulted. In treating of these elements, the court said: 
“To reduce the offense from the crime of murder to man- 
slaughter, it must appear that there was some actual assault 
upon the person slaying by the person slain.” This was 
the only allusion to manslaughter which the charge con- 
tained. 

The prisoner was convicted, and his counsel moved for a 
new trial on the usual grounds as to law and evidence, and 
because the court erred “in not submitting to the jury for 
their consideration the law of manslaughter as set forth in 
the Code.” 

The evidence showed no trace of any assault upon the 
prisoner. He was a bystander, and had taken no part in 
the altercation. So far as appears, there had at no time 
been any misunderstanding between him and the prosecu- 
tor, nor any bad blood or cause of quarrel between them, 
So far, therefore, as the court gave the law of manslaughter 
in charge to the jury, it had no direct application to the 
facts in evidence. This being true, the following ex- 
tract from the charge will show that there was no possible 
chance for the jury to have returned any verdict but one 
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of guilty, if they helieved that the prisoner did the stabbing 
with intent to kill: “If you believe, under the evidence, 
that the defendant, in this county, at or about the time 
charged, made an assault upon the person of Stephen 
McBride with a weapon likely to produce death, with an 
intent to kill him, and that the same was not in his own 
defense, and without any assault being made upon him, and 
the evidence satisfies you of these facts beyond a reasonable 
doubt, then you should find him guilty of the offense as 
charged. To reduce the offense from the crime of murder 
to manslaughter, it must appear that there was some actual 
assault upon the person slaying by the person slain. If the 
defendant, not in his own defense, and without being as- 
saulted by the person wounded, used a weapon that is 
likely to produce death, with an intent to take human life, 
inflicted a wound that tends to endanger the life of the 
person wounded, these facts would constitute the offense 
of assault with intent to murder.” The jury were too 
much restricted by this charge. There can be voluntary 
manslaughter where there is no assault upon the person 
killing, and no attempt to commit a serious personal injury 
upon him; for the Code expressly recognizes that there 
may be “other equivalent circumstances to justify the ex- 
citement of passion and exclude all idea of deliberation or 
malice, either express or implied.” Code, §4325; 51 Ga., 
402. What circumstances will present this equivalence, 
and justify the excitement of passion, and exclude all idea 
of deliberation or malice, the law does not undertake to 
say; it furnishes a standard, and leaves the jury in each 
ease to make the comparison, and determine whether the 
special facts of the case before them come up to that stand- 
ard or not. The prisoner was a spectator of a threatened 
conflict with knives, one of the parties in danger being his 
father-in-law, with whom he was domiciliated, The jury, 
were they to pass upon the question, might believe that he 
stabbed the antagonist of his father-in-law without deliber- 
ation or malice, but in a sudden heat of passion, and that 
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the circumstances justified the excitement of his passion, 
and were in their nature equal to an assault upon himself, 
or an attempt to commit upon hima serious personal injury. 
In view of his denial of the act, and of his offering no ex- 
cuse for it at the time, it would, perhaps, be easy for the 
jury to reach a more severe conclusion ; but the trouble is, 
that the instructions of the court cut short their delibera- 
tions, and did not direct their attention to the only question 
which the evidence left uncertain. We think there should 
be a new trial. 

Judgment reversed. 













Tue Newton Manvractrurtneg Company vs. Wuirre et ai. 






. The refusal to strike an amendment to a declaration which did 
not alter the status of the case nor work the admission of any evi- 
dence which would not have been admissible under the original 
declaration, will not necessitate a new trial. 

2. Where the facts do not warrant a charge upon the subject of the 

statute of limitations, it should not be given. 

8. Where one buys cotton stored in certain houses, from a member of 

a firm, and in removing it by himself or agents, gets cotton belong- 
ing to the firm in another house, openly and under claim of right 
as a part of the trade, such a taking is not a felony for which the 
firm must prosecute before they can recover in a civil action there- 
for. 

. A new trial was properly refused. 


















Pleadings. Amendment. Charge of Court. Criminal 
law. Actions. New trial. Before Judge Hittyer. New- 
ton Superior Court. March Term, 1879. 









White e a/. brought assumpsit against the Newton Man- 
ufacturing Company for $31,250.00, alleged to have become 
due on July 1, 1865, for 62,500 pounds of ginned cotton, 
“had and received from your petitioners” before that time, 
worth fifty cents per pound. The original declaration was 
filed in office on February 26, 1867. On March 19, 1873, 
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an amendment was filed. It alleged, in substance, that on 
September |, 1865, and before that time, defendant was in- 
debted to plaintiffs $31,000.00 for 62,500 pounds of lint 
cotton which defendant had taken and converted, and re- 
fused to pay for. The tort was waived, and this action 
brought. A trial was had and a new trial granted. (See 
53 Ga., 395). On the last trial, the evidence for the plain- 
tiffs was, in brief, as follows: H. and T. M. White, the 
plaintiffs, were partners. Hugh White made a trade with 
W. R. Phillips, by which he exchanged with Phillips 62,500 
pounds of cotton stored on what were known as the 
“Heard” and “IHolcombe” places in Newton county, for a 
like amount stored at Oemulgee Mills. The cotton at the 
first mentioned places belonged to the Whites as a firm, but, 
by an arrangement with T. M. White, a sufficient amount 
was turned over to Hugh to meet his obligation. The 
Whites also had cotton in a ware-house in Newton county. 
Phillips was the sole owner of the Newton factory. The 
ware-house of the Whites was nearer to the mill than the 
“Heard” and “Holcombe” places. It was fastened by planks 
nailed across the door; the floor was not all nailed, but con- 
sisted in part of puncheons on which the cotton rested. 
The trade between Hugh White and Phillips was in the 
latter part of 1864, and after it was made Phillips began to 
haul the cotton away. As late as the spring of 1865 there 
were 1238 bales of cotton in the ware-house 0! the Whites; 
in 1866 they discovered that about forty bales were gone, 
They never agreed for Phillips to have any cotton from 
there except four bales, which they loaned him, and which 
was not returned ; they made this loan because the cotton 
on the “Ileard” and “Holcombe” places was then too wet 
to use. During the summer of 1865 the wagons of Phil- 
lips were seen at different times hauling cotton from the 
ware-house in the direction of the factory. It was in the 
day-time, and no effort at concealment was made. In the 
fall of 1876 the Whites demanded a full settlement con- 
cerning this cotton, and also some other cotton which the 
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defendant had received, known as the “Perry cotton.” 
Phillips claimed that it was due him under his trade with 
Hugh White. 

There was other evidence as to value, etc., not material 
here. 

The evidence for defendant was somewhat at variance 
with that for plaintiffs. The only points necessary to de- 
tail are as follows: Phillips claimed that after his trade 
with Hugh, the Whites asked him if he would receive the 
cotton on the “Heard” and “Holcombe” places, to which he 
replied that he would receive it anywhere they would de- 
liver it; that he always sent to the Whites after the cotton, 
and did not know personally where it came from, but none 
came from the ware-house that he knew of ; that the “Perry 
cotton” was stored several miles away, and he was informed 
that the Whites preferred lis getting cotton from that 
place ; that such cotton was required to make up the amount 
due him, and in all only slightly overpaid him. He denied 
owing plaintiffs for any cotton loaned. 

The jury found for the plaintiffs $5,043.60, principal, 
and $4,100.30 interest. Defendant moved fora new trial 
on the following, among other grounds: 

1. Because the court refused, on motion of counsel for 
defendant, to strike out the amendment to plaintiffs’ declara- 
tion purporting to have been filed in the office of the then 
clerk of said court, on the 19th day of March, 1873, and 
withdrawn by plaintiffs’ counsel. Without any notice to 
counsel for defendant, or to defendant himself, this amend- 
ment was read at the trial of said case at the March term, 
1877, as part of the pleading in said case. It having been 
read at the last trial without objection at the time of reading, 
before any testimony was submitted counsel for defendant 
moved to strike it out, first, becanse defendant had no 
notice of any intention on the part of the plaintiff to renew 
the said amendment ; and secondly, because the said amend- 
ment introduced a new cause of action. 


[This ground was amended by alleging that the amend- 
44 
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ment had been withdrawn in open court; and that defend- 
ant’s counsel supposed it was entirely abandoned until it was 
read on the last trial. The presiding judge qualified this 
ground by stating that the amendment was never actually 
withdrawn from file, but remained a part of the record all the 
time, although part of the time it was treated as withdrawn, 
and was not relied on. | 

2. Because the eourt erred in failing and refusing to 
charge the jury at all as to the statute of limitations, al- 
though requested so to Go by counsel for defendant. [The 
record eontains no plea of the statute of limitations]. 

3. Because, under tlie pleadings, especially the amendment 
of plaintiffs’ declaration, and the testimony submitted to 
the court and jury, the taking and carrying away of the 
cotton from the river ware-house was a felony under the 
statutes of this state, and plaintiffs cannot recover in a civil 
action for the injury, unless they simultaneously, or con- 
eurrently, or previously prosecuted for the same, which 
plaintiffs have not shown that they have done, nor have they 
alleged a good excuse for the failure so to prosecute, and 
the court erred in failing so to instruct the jury, and in- 
structing them instead thereof, that if they believed from 
the evidence that the cotton was taken from the river ware- 
house of the plaintiffs without their knowledge or consent, 
by the defendant, or his agent with his knowledge, then 
they would be authorized to find for plaintiffs the value of 
the cotton at the time of the demand, and interest thereon. 


4. Because the verdict is contrary to law and the evi- 


dence. 
The court overruled the motion on terms which were ac- 


cepted by plaintiffs. Defendant excepted. 


J.J. Froyp; E. N. Broytas; Mynarr & Howe t, for 
plaintiff in error. 


Orark & Paces, for defendants. 
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Warner, Chief Justice. 


The plaintiffs brought their action against the defendant 
to recover the value of 62,500 pounds of lint cotton, al-- 
leged to be worth $31,250.00. On the trial of the case the 
jury found a verdict in favor of the plaintiffs for the sum of 
$5043.60, principal, and $4,100.30 interest. A motion was 
made for a new trial on the grounds therein stated, which 
was overruled on condition that the plaintiffs would write 
off from the verdict the sum of $840.60 for principal, and 
the sum of $686.65 for interest, which the plaintiffs con- 
sented todo. Whereupon the defendant excepted. 

1. According to the ruling of this court in this same 
case, in 53 Ga., 395, the plaintiffs were entitled to re- 
cover on the original declaration as well without the amend- 
ment complained of as with it, and therefore the defendant 
was not injured by the refusal of the court to strike it from 
the record, inasmuch as the plaintiffs’ evidence was admissi- 
ble under the ruling of the court in that case, without the 
amendment, and the defendant could have pleaded the stat- 
ute of limitations if the same had been applicable. 

2. There was no error in the refusal of the court to. 
charge the jury in regard to the statute of limitations in 
view of the evidence ; besides, there is no plea of the statute - 
in the record before us. 

3. The evidence in the record of the taking of the cot- 
ton by the defendant’s agents in the daytime, and hauling it 
off under color of a claim of right, does not constitute a. 
felony for which they should be prosecuted before the 
plaintiffs could maintain their civil action, and there was no - 
error in the failure of the court so to charge the jury, and 
in charging them as it did, although the taking of the cot- 
ton may have been a trespass. 

4. There was no direct evidence that the cotton was de- 
livered to the defendant’s factory ; but there is evidence 
that Phillips was the sole owner of the Newton factory, . 
and that his wagons and teams driven by his agents and * 
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employees were seen hauling the cotton in the direction of 
the factory, and that the daily consumption of cotton in the 
factory was one and one-half bales, and more than that 
when the factory was running day and night. The object 
of all legal investigation is the discovery of truth. Direct 
evidence is that which immediately points to the question 
at issue. Indirect or cireumstantial evidence is that which 
only tends to establish the issue by proof of various facts 
sustaining by their consistency the hypothesis claimed. 
Code, §§3747, 3748. In view of the evidence contained in 
the record, and the ruling of this court between the same 
parties in 53 Ga., we affirm the judgment of the court 
below. 
Judgment affirmed. 


Smirn, Governor, vs. SPENCER e al. 


. The forfeiture of a voluntary bond in a criminal case may be en- 
forced by scire facias, though the bond be executed in New York. 

. Unless denied on oath the execution of the bond need not be 
proven. : 

‘3. The bond when delivered to the clerk and deposited in his office 
became an office paper, and as such, if lost, could be established by 
copy instanter and without notice. 

. The bond reciting a bill of indictment, and the bill of indictment in 
evidence appearing to have been found after the execution of the 
bond, and the court having granted a new trial, this court will not 
interfere. 


Criminai law. Bonds. Scire facias. Lost papers. Prac- 
tice in the Superior Couft. Before Judge Harris. Camden 
Superior Court. May Term, 1879. 


The solicitor-general proceeded to forfeit a bond ina 
criminal case, in which W. T. Spencer was principal and 
S. A. Spencer was security. The original bond having 
been lost after being made and filed (as was stated in the 
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order establishing a copy), a copy was established on motion, 
and upon it the proceedings to forfeit were based. The 
sheriff made an entry of non est inventus as to each of the 
defendants, and the court ordered service by publication. 
The surety came in and filed the following pleas : 

1. That respondent was relieved from responsibility on 
said bond by reason of the execution by defendant Wm. 
T. Spencer, of a subsequent bond in said case, which said 
subsequent bond was received by the sheriff of said county 
as a good and sufficient bond, in lieu of the bond on which 
judgment is now sought to be obtained. 

2. Because said bond now in issue was not executed in 
terms of the law in the state of Georgia, before an officer 
authorized to witness and receive said bond, but was exe- 
cuted before a commissioner of deeds for the state of 
Georgia in the state of New York; and respondent avers 
that said bond so executed cannot be legally enforced 
against him in the courts of said state of Georgia. 

3. Because said proceeding of forfeiture is upon a copy 
bond, and respondent avers that said proceeding cannot be 
maintained, for that respondent had no notice of a motion 
to establish said copy in lieu of the lost original. 

4. Because the order establishing said bond was improvi- 
dently granted, for that respondent had no notice of said 
motion to establish, and for that no evidence was adduced 
on said motion that an original ever existed, or that such 
original was ever of file in the clerk’s office of said court, 
and respondent avers that said bond was not an office paper 
in terms of the law, and could not therefore be established 
on motion of the solicitor-general without notice as aforesaid ; 
wherefore respondent prays the judgment of the court, and 
that said rule of forfeiture may be discharged, ete. 

On the trial, plaintiff introduced the copy bond and order 
establishing it. Defendant introduced no evidence. It 
appears from the record that the bond was executed in New 
York before a commissioner of deeds for Georgia on April 
10, 1874. The indictment forming the basis of said bond 
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was found at the April term of Camden superior court. 
The jury found for plaintiff. Defendant moved for a new 
trial, the grounds of the motion substantially correspond- 
ing with those of the plea. It was granted, and plaintiff 
excepted. 


S. W. Hiren, solicitor-general, for plaintiff in error. 
Goopyrar & Harris, for defendant. 


Jackson, Justice. 


1. This was a scire facias to enforce the forfeiture of a 
voluntary bond executed in New York, and one objection 
to the proceeding was that this is not the appropriate rem- 
edy. A voluntary bond may be forfeited by scire facias. 
4 Ga., 329. 

It cannot matter, we think, that it was executed in New 
York. It is not the less voluntary becanse made in New 
York, and it derived its validity from its deposit in the 
clerk’s office. It does not lie,in the mouth of the surety 
who signed it and deposited it, and thereby procured the 
release of the person charged with crime, to make the ob- 
jection that he executed it in New York. 

2. Nor does it matter how it was executed there unless 
the defendant denied its execution on oath. Whether the 
commissioner of deeds put a seal to his attestation or not 
is therefore immaterial. The bond was not denied on oath 
as the act and deed of the surety. 

3. When delivered to the clerk, the bond became an 
office paper, and as such, if lost, could be established by copy 
instanter and without notice. 

4. But it appears to bear date prior to the indictment, 
and yet recites the indictment as being the criminal charge 
on which the defendant was bailed; that is, the condition 
of the bond is, that whereas the defendant was charged 
with perjury at the April term of the court, if the bail 
will deliver his principal to answer that offense so charge, 
then the bond to be void, ete. 
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The April term of Camden court was the Tuesday after 
the fourth Monday, and the bond is dated the 10th of 
April of the same year. Therefore the variance, to say the 
least, needs explanation. The superior court having 
granted a new trial, and there being this variance between 
the allegation in the scire facias and the proof, the former 
making the same allegation that the bond was.executed to 
secure the defendant’s presence under this indictment, this 
court will net interfere with the judgment, the effect of 
which is to try the case again. 

Judgment affirmed. 


Harper vs. Parks. 


1. A witness is not incompetent for all purposes because the other party 
to the contract involved in the suit is dead, but is incompetent to 
testify ‘o what occurred between the witness and deceased. If the 
other party to the suit, on cross-examination, draws out such testi- 
mony, he cannot complam. 

. Plaintiff gave to defendant's wife a piano, and by written contract 
it was expressed to be a gift for life; defendant claimed that it had 
previously been given absolutely as an advancement. When the 
argument was nearly completed, he moved to re-open the testimony 
to show by a memorandum just discovered the exact date of such 
gift. 

Held, that there was no error in refusing the motion, in the view this 
court takes of the case, even if it was disposed to interfere with 
the discretion of the presiding judge. 

. Where an absvlute gift has been made as an advancement, the par- 
ties may subsequently, by mutual agreement, re-settle the terms of 
the advancement se as to make it a gift for life only. 


Witness. Evidence. Practice in the Superior Court. 
Advancements. Contracts. Before Judge Simmons. Pike 


Superior Court. April Term, 1879. 


Mrs. Parks brought trover against Harper to recover a 
piano. Plaintiff claimed under a written contract between 
her and the deceased wife of defendant, who was also the. 
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daughter of plaintiff. This contract, which is set out in 
the decision, gave the piano to deceased for life with rever- 
sion to plaintiff. Defendant insisted that his wife did not 
sign this contract, and also that plaintiff had previously 
given the piano absolutely to his wife as an advancement. 

Plaintiff was introduced as a witness. Defendant ob- 
jected to her on the ground that the other party to the 
contract was dead. The court permitted her to testify 
about a conversation between her and the defendant in 
regard to the piano; and on cross-examination defendant 
drew out other testimony in regard to the contract itself. 

When the argument was nearly completed, defendant 
offered to show by a memorandum just found, the exact 
date of the first giving of the piano. The court refused 
to re-open the evidence. 

The jury found for the plaintiff. Defendant moved for 
a new trial on the following grounds: 

1. Because Mrs. Park was allowed to testify. 

2. Because the court refused to allow counsel for defend- 
ant to open the case after the argument had commenced, to 
prove the exact date of the delivery of the piano and the sign- 
ing of the receipt by Harperand wife, to show that there was 
a complete contract of delivery before the execution of the 
contract relied on by plaintiff—this being the main ground 
of the defense, counsel stating that since closing the case a 
memorandum had been found by which the date could be 
fixed exactly. [The judge’s note states that the case had 
been in court several years, and no diligence in discovering 
the memorandum was shown. | 

3. (Not certified). 

4. The court erred in not charging the law on the subject 
of the effect of a receipt for the piano, and of the delivery 
of it as the absolute property of defendant and wife prior 
to the making of the written contract. 

5. Beeause the verdiet was contrary to law and evidence. 

The motion was overruled, and defendant excepted. 


J.S. Porz; J. S. Bornron, for plaintiff in error. 
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Srewart & Hatt; E. F. DuPresr, for defendant. 


Warner, Chief Justice. 


This was an action of trover brought by the plaintiff in 
the court below against the defendant, to recover the pos- 
session of a piano. On the trial of the case the jury found 
a verdict for the plaintiff. A motion was made for a new 
trial on the several grounds therein stated, which was over- 
ruled, and the defendant excepted. 

It appears from the evidence in the record, that on the 
3d day of May, 1871, the plaintiff, Carrie Parks, and her 
daughter, Emma A. Harper, the wife of defendant, exe- 
euted the following instrument in writing under their 
hands and seals: 

“* Know all men by these presents, That I, Carrie Parks, have given, 
and delivered to my daughter, Emma A. Harper, my piano, valued at 
$409.00, as an advancement, said piano to be hers during her natural 


life, and upon her death to revert to me. if in life, if not, to my grand- 
daughters, Eulatia C. Dennis and Charlie K. Dennis.” 


Mrs. Emma A. Harper died in July, 1875. This suit 
was commenced in May, 1877. The defendant put his de- 
fense to the plaintiff's action on two grounds: first, that 
the piano was given to his wife by her mother absolutely 
as an advancement, before the written contract was exe- 
cuted; and, second, that the name of his wife to that con- 
tract was not in her handwriting. 

1. There was no error in allowing the testimony of the 
plaintiff as to the facts proved by her, on the ground that 
Mrs. Harper was dead, the judge certifying that he allowed 
the witness to testify about a conversation had between 
herself and defendant, in the presence of Mrs. Smith, and 
that the defendant drew out the balance of the testimony 
in the record on the cross-examination. 

2. There was no error in the refusal of the court to allow 
the case to be re-opened when the argument was nearly 
closed, for tlie purpose of enabling the defendant to prove 
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the exact date when the piano was delivered to his wife, in 
the view which we have taken of the case, even if we had 
been disposed to interfere with the discretion of the court. 

3. Assuming that the piano was delivered by Mrs. Parks 
to her danghter as an absolute advancement, and a receipt 
given therefor, as contended by the defendant, prior to the 
execution of the written contract hereinbefore set forth, 
still, it was competent for the parties (the donee consenting 
thereto) to re-settle the same on the terms specified in the 
written contract, and the question was, did Mrs. Harper 
sign that contract? The jury have found that she did, and 
there is abundant evidence to support their verdict. This 
view of the case necessarily disposes of the 3d, 4th and 5th 
grounds of error alleged in the motion for a new trial, and 
the court did not err in overruling the same. 

Let the judgment of the court below be affirmed. 


Tue Groraia Raittroap Company vs. Kickiientrer ef al. 


. Where the charge of the court, though excepted to, is really unex- 
ceptionable, presenting the issues made by the pleadings and proof 
fairly to the jury, and the verdict is supported by sufficient evidence 
to sustain it in law, this court cannot legally control the discretion 
of the presiding judge in overruling a motion for a new trial. 

. Where the verdict is not excessive, and newly discovered evidence 
relates only to the age of the injured party, and the difference be- 
tween the age proven and that sworn to by the newly discovered 
witness is so slight as hardly to authorize a reduction of the dam- 
ages, the new trial was properly refused on this ground, especially 
in the absence of all diligence. 


New Trial. Before Judge Lawson. Greene Superior 
Court. March Term, 1879. 


Kicklighter and wife brought case against the Georgia 
Railroad for a personal injury to the latter. On the trial 
the evidence showed that Mrs. Kicklighter was a passenger 
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on defendant’s train on July 24th, 1877; that near Union 
Point the engine ran over an ox, jumped from the track 
and caused the train to be wrecked ; that Mrs. Kicklighter 
was injured seriously, perhaps permanently, about the breast 
and spine, besides minor injuries, without fault on her part. 
There was also other evidence for plaintiffs tending to show 
that the train was behind time, and was running faster than 
its schedule time ; that a careful watch would have detected 
the ox on the track in time to have prevented the accident ; 
and that the whistle was not blown nor other signal given, 
and that there was no apparent slacking of the speed of the 
train before the accident occured, but, on the contrary, that 
the engineer increased the speed and sought to throw the 
obstruction from the track. Also that Mrs. K. was about 
twenty-six years of age, and (by mortuary tables) the prob- 
able length of life. 

The evidence for defendant tended to show that owing 
to the nature of the ground, the ox could not have been 
seen by the engineer at a distance, and that when near it 
the engine obstructed his view ; that when the ox got upon 
the track and was discovered by the fireman, it was very 
near; that the fireman notified the engineer, and both did 
all they could to stop the train, but it was too near, and the 
accident resulted. 

The jury found for plaintiffs $2,500.00. Defendant 
moved for a new trial on various grounds, among others 
that the verdict was contrary to law and evidence, and be- 
cause of newly discovered evidence to show Mrs. Kick- 
lighter’s age. This ground was supported by the affidavit 
of one Brooks that Mrs, K. was born in 1849, and that of 
Jno. O. Reed, Esq., of counsel for defendant, that he did 
not know of this evidence until after the trial, and that he 
used all diligence in the conduct of said cause. 

The motion was overruled, and defendant excepted. 


J. A. Brturs; Jno. C. Rezep; W. W. Lumpxin, for 
plaintiff in error. 
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8S. D. McConnetzt ; M. W. Lewis & Son, for defendants. 
JACKSON, Justice. 


1. We fail to see any error in the charge of the presiding 
judge. The defendant under the law has the misfortune 
to go into the trial of a contest with an injured passenger 
with the presumption of law against it in respect to negli- 
gence. Whilst it is possible that this was an accident and 
that there was no negligence, yet that presumption, we can- 
not say, has been overcome, and extraordinary diligence 
shown by the defendant. Indeed, the presumption of neg- 
ligence is supported by proof, and the jury were authorized 
to find as they did. Nor is the verdict excessive. If there 
was negligence, the injuries and sufferings of the lady 
fully authorized the amount of the verdict. 

In such a case we are not at liberty to interfere, for the 
reason that we can interfere, if there be no error of law in 
the rulings on the trial, only when the presiding judge 
abuses his discretion. He has not done so here and the 
judgment must be affirmed. 

2. In respect to the newly discovered testimony, we do 
not see that it would alter the verdict. It relates to the 
age of the person hurt and could not vary the finding. It 
ought not to do so and in all human probability it would 
not. At all events the plaintiff in error showed no dili- 
gence at all. No effort appears to have been made to pro- 
cure testimony as to Mrs. Kicklighter’s age, and her age 
was necessarily in issue on the question of the amount of 
damages. 

Judgment affirmed. 
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RussE.., administrator, et al. vs. Switzer. 
[This case was argued at the last term, and the decision reserved.] 


A step-son who after the death of his step-father seeks to recover in 
equity the whole of his step-father’s estate by reason of an alleged 
trust created by the latter in favor of the former, must prove the trust 
fully and with due certainty. Letters and parol declarations evincing 
a settled intention that the step-son shall succeed to the estate, are not 
sufficient, if they look to succession through a supposed rule of in- 
heritance, rather than through some present or past limitation upon 
the absolute and independent ownership of the step-father in his 
life-time. Mere letters and declarations are no substitute for a last 
will and testament. 


Equity. Trusts. Specific performance. Contracts. Con- 
sideration. Before Judge Tompxiys. Chatham Superior 
Court. October Term, 1878. 


This case is fully reported in the opinion. 


W. Grayson Many, for plaintiffs in error. 
A. P. & 8. B. Apams, for defendant. 


B.LEcKLEY, Justice. 


Leonard Finsterer and Madeline, his wife, died in Savan- 
nah, of yellow fever, on the 25th day of September, 1876, 
he surviving her a few hours. He left no children; she 
left one son by a former husband. Finstererand wife were 
both natives of Germany, he of the kingdom of Bavaria, 
and she of the kingdom of Wurtemburg. They were mar- 
ried in the city of Baltimore in the year 1842 or 1844, at 
which time her son was from nine to eleven years of age. 
Finsterer bronght into the coverture two horses and two 
earts, and his wife brought in some small property, but of 
what it consisted does not appear. After their marriage, 
they seem to have resided at Baltimore, Md., Charleston, 
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S. C., Augusta, Ga., and in Chatham county, near Savan- 
nah, and in Savannah. Her son, whose name was John G. 
Switzer, resided with them until the commencement of the 
late war (1861), when he entered the Confederate army. 
He was captured by the Federal forces, and became a resi- 
dent of the state of Illinois, where he married in 1865, and 
where he has ever since resided. Until he left Georgia in 
1861, he labored for and with Finsterer, his step-father, re- 
ceiving only maintenance, his surplus earnings being taken 
by. Finsterer, or going into the common stock. How much 
the family had accumulated when Switzer ceased to be a 
member of it does not appear; nor does it appear what his 
labor or his earnings were worth. The realty left by Finsterer 
at his death was appraised by the official appraisers of bis 
estate at $4,750, and the personalty, including $910.95 in 
eash, was appraised at $2,552.70. Total appraisement, 
$7,302.70. One parcel of the realty, appraised at $250.00, 
was held by deed, dated in 1859, reciting as the considera- 
tion paid $450.00 ; another parcel, appraised at $2,400.00, 
was held by deed, dated in November, 1863, reciting as the 
consideration paid $7,100.00; and the third parcel, ap- 
praised at $2,100.00, was held by deed, dated in December, 
1865, reciting as the consideration paid $2,500.00. These 
several deeds conveyed the premises described therein (all 
situated in Chatham county) to Leonard Finsterer, his heirs, 
etc., no mention being made of any trust or remainder in 
favor of Switzer or any other person. 

Administration upon the estate of Leonard Finsterer was 
granted by the ordinary of Chatham county to Philip M. 
Russell, after which, to-wit: on the 29th of December, 
1877, John G. Switzer filed his bill on the equity side of 
Chatham superior court, against said administrator and cer- 
tain persons, residents of Bavaria, Germany, claiming to be 
the next of kin and heirs at law of the intestate. The bill 
alleges that the intestate left no blood relations, and that 
these German claimants are in no wise of kin to him; that 
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by an act of the legislature of Georgia, approved Febru- 
ary 24, 1877, the complainant was empowered to receive, sue 
for, and collect all the property which was called the prop- 
erty of the intestate, and in the hands of his administrator ; 
that the complainant alone is entitled to receive said 
property that he is the only son and heir at law of Madeline 
Finsterer, and that as such he is entitled to all the property 
of which she died seized, or to which she was entitled. It 
further alleges that apart from the said act of the legisla- 
ture, and independently of any right of the complainant 
to inherit, he is entitled to the whole of the property in 
the hands of the administrator, “for the reason that all the 
property held by complainant’s step-father at the time of 
his death was trust property, held by him in trust for the 
sole benefit of the complainant after the death of the said 
Leonard and his wife, Madeline; that although the legal 
title to the real estate may have been taken in the name of 
his step-father alone, and his said step-father may have had 
control of the personal property and effects, yet the said 
Leonard did not accumulate one-half the real estate or per- 
sonal property, but that the greater portion was accumu- 
lated by the complainant and his mother; that from the 
time complainant was a young boy until he reached the age 
of thirty years he remained with his step-father, worked 
with him, was apprenticed out by him, and gave all his 
earnings to his step-father, with the distinct understanding 
that all the property accumulated should be held by the 
said step-father in trust for the benefit of himself, com- 
plainant’s mother and complainant, and that after the death 
of said Leonard and wife, all the property so accumulated, 
and all the property which they, the said Leonard and Mad- 
eline, or either of them might have, or be entitled to, should 
belong to and become the property of complainant ; that 
the said Madeline, by gardening, running a store, and sell- 
ing in the market accumulated more of the said property 
than did her husband ; that she allowed her husband to take 
her earnings and invest them in the said property, for the 
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same reason which influenced complainant; that a consider- 
able portion of her earnings was made and invested with 
the understanding and agreement aforesaid subsequent to 
the year 1866; that the said Leonard frequently, and at all 
times, during his life-time, admitted that the said property 
was purchased with money belonging to complainant and his 
mother, with the distinct agreement that it should be owned 
and used as the property equally of said Leonard, com- 
plainant and his mother during their lives, and that upon 
the death of said Leonard and the mother of complainant, 
it should vest absolutely in complainant, and that he, the 
said Leonard, held said property upon said trust and use, 
and no other; that said Leonard always observed and re- 
spected the trust while in life, and it was his desire, inten- 
tion and belief that it would be fully carried out after his 
death, and that complainant would obtain, in his own right, 
the entire property; and that said Leonard was a very 
ignorant man, and his failnre to express this trust in the 
deeds taken by him for said property, or by other written 
documents to fully protect the rights of complainant in 
said property, was due to the ignorance and mistake of the 
said Leonard, and to his perfect assurance and belief that it 
was unnecessary.” 

The bill waived discovery, and prayed for a decree de- 
claring the complainant entitled to the property, for a full 
accounting dnd settlement by the administrator, and for 
general relief. 

The defendants all answered. The German claimants, 
setting up their rights as next of kin and heirs at law, 
turned their answer into a cross-bill, and prayed that the 
property be decreed to belong to them as heirs, that the 
administrator be required to turn it over to them, and make 
a full and final settlement, and for general relief. None of 
the answers admitted any contract or agreement. 

At the trial, the evidence submitted by the complainant 
tending to prove an agreement or understanding, consisted 
of certain letters and certain parol testimony, the material 





SEPTEMBER TERM, 1879. 715 








Russell, administrator, e¢ al. vs. Switzer. 





parts of which will now be quoted from the record. A - 
letter from Finsterer and wife to the complainant, dated 
August Sth, 1875, says: “ Now we could hardly get half 
what the property is worth, as we cannot afford to lose so 
much because we had to work too hard, myself, your 
mother, and you too, my son; you know how hard it came. 

Nhe You wrote to me to help you with a few 
hundred dollars, but Iam very sorry I cannot help you at 
present. You see that I would have to sell the property 
for the purpose of getting the money, which I would not 
like todo. Let it remain together, for I cannot live much 
longer, and it will then make a fine property for you, my 
son, consequently you must not think hard of me.” A 
letter from Finsterer alone to the complainant, dated No- 
vember 23d, 1875, says: Dear son, in your letter you will 
tind four post-office orders, each for $50.00. Write imme- 
diately on receipt of them, as they are only good for thirty 
days. My son, take good care of that money, as it is the 
last yon will get from me during my life. After my death 
you will get all. Weare old. You have promised us you 
will take that one to you which is left.” A letter from the 
same to the same, dated September 16th, 1816, says: “My 
dear son, perhaps this is the last letter you will receive 
from me ; if so, some one else will write to you and give 
you information. Should it happen that I should die, you 
must come, so that the property and things as I have told 
you that after my death all shall be yours, that I have only 
saved it for you.” A letter from Finsterer and wife to the 
complainant, dated September 19th, 1876, sys: “The 
yellow fever is here, and several of our acquaintances have 
died with it, and we are not feeling well ourselves. Your 
mother has been feeling very bad for some days, and I feel 
very lonely now myself, and we cannot tell which one of 
us the Lord may call.home first. And, my dear child, if 
any one of us should be called off by the fever, don’t for- 
get the promise that you have made to us that you would 


come and take care of the one left, and take charge of the 
45 
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property. You know we have no heir but you, and no one 
ean be nearer to me than you. We will be very lonely if 
sick and you so far away. This may be the last letter we 
will ever write to you, but if [am called off, do come to 
your mother and take good care of her, for all I possess is 
hersand yours.” These four letters were all written at 
Savannah. A witness, Mayer, testified: “ Finsterer has fre- 
quently told me that after his death and his wife’s,all the prop- 
erty would belong to John,referring to Switzer. 

He has told me at least fifty times that after the death of 
himself and wife, the property would be inherited by his 
son John. He gave as a reason for John’s getting the prop- 
erty that he had worked faithfully with him and had helped 
to accumulate it.” Another witness, Von Glahn, testified : 
“ Have heard Finsterer say that John G. Switzer wonld in- 
herit his property at his death. . . . Have heard him 
say that Switzer must not write for any more money, that 
he and his wife were getting old and could not send John 
any more money, as times were sohard.” Another witness, 
Mr:. Hicks, testified: “I attended Finsterer in his last 
illness. He told me that after his death all the property 
would belong to John. He told me to write to him. I 
have heard him say that John’s earnings went into the prop- 
erty—that he would allow him oniy a small amount for to- 
bacco ; that when he, Switzer, was at the butcher’s trade, 
he, Finsterer, collected his moneys. . . . Have heard 
him say that John would be his only heir after his death.” 
Another witnes Kazlbach, testified: “ Have heard Fin- 
sterer say that complainant would get all the property 
after his death and his wife’s. I sent a letter from Fin- 
sterer to complainant in 1875, containing a remittance of 
$150.00. Finsterer told me at the time he could not 
send him any more money then, the times were so hard.” 
Another witness, Ruckert, testified: ‘Finsterer has told 
me that complainant would get all the property after the 
death of himself and wife, that ‘we have all worked to- 
gether and saved it together, and when I die, it will all go 
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to John.’ This was during the epidemic of 1876, just be- 
fore he died—within a week. . . . He has told me 
that they all three worked togetlier.” Dr. Fish, the physi- 
cian who attended Finsterer in his last illness, testified : 
“Shortly before his death, when his wife and himself were 
both down with the yellow fever, I asked him what dispo- 
sition of his property he had made. He replied emphati- 
cally, that no will was necessary, because John G. Switzer 
would inherit all his property after the death of himself 
and wife; that the whole matter had been fully settled.” 
Another witness, M/rs. HZermis, testified: “I heard Mr. 
Finsterer say that, ‘ John Switzer, my son, worked with me 
faithfully, and he shall be the only heir after me and my 
wife, Madeline; what John earned went into my pocket,’ 
as John should inherit all he’s got. I heard him say John 
was allowed when he worked with him the food he ate, his 
clothes and tobacco, and that was all. The reason that he 
gave why John should get the property was, because John 
worked so faithfully with him, and he thought it no more 
than right that John should get the property, so long as he 
worked for it. He said that, ‘if I should take sick that I 
will make a will in favor of my son John, that he shall be 
the heir.” He said that he would make a will so that no- 
body could get anything until after his wife, Madeline, 
died, and then his son John would get it. A short time 
before the yellow fever broke out he was talking about a 
will. Ile always seemed to think that he would die first. 
For that reason he wanted to make a will so that nobody 
would get anything until after his wife died. If he thought 
that he would have outlived his wife, it would not have 
been necessary to have made a will, but he always expected 
to die first. I heard him say, ‘After [am dead my wife, 
Madeline, will inherit all my property ;’ the exact words 
that he used were, ‘After my death my wife is my only 
heir” ‘If I thought I would die first, I would make a will 
for my wife to protect her so that nobody could get any- 
thing until my wife was dead; then my son John should 
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have it.’”” Another witness, Mrs. Gammert, testified: “I 
have often heard him say nobody would get any of the 
property except ‘my son John.’ . . . A week before 
he died he was in my honse, and I asked him if he had 
made his last will. The yellow fever was then here. He 
said, ‘No, I think there is no nse to make a will; when I 
and my wife die, my son will get everything.’ He meant 
by ‘my son,’ John Switzer.” Other testimony in behalf of 
complainant (most of it from the same witnesses) was to 
the following effect: Mayer—Knew Finsterer for about 
twenty years, and complainant since he was a child about 
twelve years old. Finsterer brought complainant from 
Baltimore. They first settled in Augusta, then came to 
Savannah. Finsterer subsequently bought a farm at White 
Bluff, near Savannah, where they lived together. Finsterer 
was a hard-working and economical man. He had no 
property when he married; his wife had some. Complain- 
ant used to go out fishing at White Bluff, and worked on 
the farm with his mother and step-father. He would bring 
the fish to market and sell them for Finsterer. Subse- 
quently they settled in Savannah, where complainant and 
his mother helped Finsterer in keeping a store. When 
complainant was quite young, Finsterer apprenticed him 
out to the butcher’s trade. He worked for Finsterer up to 
the war in 1861—about the fall of Fort Pulaski; he had no 
separate property of his own; Finsterer supported him ; 
after the war Finsterer sent him money several times. 
Witness has heard Finsterer say he had no blood kin, 
neither brother nor sister. At his death he was about sixty- 
five years of age. Von Glahn—Knew Finsterer many 
years; he talked very little about his affairs; was a hard- 
working man. Complainant worked with him in Augusta 
and at White Bluff; when they lived at the latter place 
complainant was grown, and he lived and worked with 
Finsterer until the beginning of the war. Mrs. Hicks— 
Knew Finsterer and wife seven years. Wrote the letter of 
September 19th, 1876, in their presence—read it over to 
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them and they approved it. It was posted by him. He 
spoke English very imperfectly. He sent money to com- 
plainant at different times, some in 1875. uchert—Knew 
Finsterer from 1852. Has heard him say he had nobody 
in the old country any more. Knew of complainant work- 
ing with him before the war at fishing and farming. Fin- 
sterer supported him ; complainant had no property of his 
own. Finsterer at his death was about sixty-five. Dr. 
Fish—First met Finsterer in 1850 or 1851, when he came 
from Augusta; he had with him the complainant, who was 
twelve or fourteen years of age. They went back to An- 
gusta, then returned to Savannah, and settled on a farm at 
White Bluff, near the city, where they (Finsterer and wife 
and complainant) lived and worked together. Finsterer 
was very peculiar. He was very penurious, and not likely 
to pay money for legal advice. He became at last much 
emaciated because too stingy to buy necessary food. His 
knowledge of English was very imperfect; he had but one 
idea, to make money; was just but close; in mind, rather 
below the ordinary; was not likely to be posted about the 
laws. Witness heard him say he had no blood kin, and 
that he had never written to the old country ; was about 
sixty-five; said he had ’sent money to complainant. J/rs. 
ITermis—Knew Finsterer and wife from April or May, 
1865. He was very intelligent, but very close; was a hard- 
working man; spoke very poor English. Mrs. Gammert— 
First knew Finsterer when he lived at White Blud; saw 
him seldom until he removed to town: was intimate with 
him for the last seven years of his life; often heard him 
say he had no relatives or kin in the old country—the !ast 
time about a week before his death ; he said Le was a young 
man when he came to Baltimore. 

On the part of the German claimants, there was testi- 
mony strongly tending te show that they were related by 
blood to this identical Leonard Finsterer, and that they 
were his next of kin and heirs at law under the statute of 
distributions of this state. 
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Among other questions in writing put by the court to 
the jury, and which they answered in their verdict, were 
the following: “ Are the defendants (other than the admin- 
istrator) the next of kin and heirs at law of the deceased 
Leonard Finsterer?’ Answer, “ Doubtful.’ “Was the 
property set forth trust property, owned and held by Leon- 
ard and Madeline Finsterer, with the wish, intention and 
desire that it should vest in and belong absolutely to the 
complainant at their deaths?’ Answer, “Yes.” “ Did 
the said Leonard Finsterer and his wife honestly and firmly 
intend and believe that the complainant would get all the 
said property owned by them, or either of them, at their 
deaths, and this without a deed or will or any other paper 
or writings than were made, and did they die in this 
belicf 27’ Answer, “ Yes.” “Was it not from accident 
and mistake that Leonard Finsterer and his wife, or either 
of them, failed to make out the proper papers to fix the 
right and title to said property in the complainant fully 
and absolutely?” Answer, “ Yes.” “If it was through 
such accident and mistake, has the faet been shown to 
you by the evidence, clearly, unequivocally and decis- 
ively?’ Answer, “ Yes.” “Under the evidence and the 
law should the property in dispute, and now in the hands 
of the administrator, be paid over to the complainant, or to 
the defendants claiming it?’ Answer, “To the complain- 
ant.” 

The court thereupon decreed that all the property, with 
the rents and profits thereof, is vested in the complainant 
as absolute, sole and exclusive owner of the same, and that 
the whole be turned over to him by the administrator, and 
that the administrator make with him a final settlement. 

The defendants moved to set aside the decree because of 
uncertainty and incompleteness in the verdict, and for other 
imperfections in the same. They also moved for a new 
trial on many grounds; among them that the verdict was 
not sufficiently full, did not find all the issues, and was not 
supported by the evidence, but was contrary thereto, and 
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to the law. Both these motions being overruled, the de- 
fendants excepted. 

The act of February 24, 1877, has no efficacy except asa 
relinguishment by the state of any right which the state 
could assert, by escheat or otherwise, to the property in 
controversy. It does not undertake to divest the rights of 
any person or persons who may be entitled to claim under 
the general law of descent or inheritance. Inasmuch as the 
verdict does not settle whether the Bavarian claimants are 
the heirs at law or not, there must be a new trial unless the 
evidence supports the finding of the jury upon that part of 
the bill which asserts ownership in the complainant irre- 
spective of the act of February 24th, 1877. This assertion 
of ownership is put by the bill on the theory of a trust. 
Grant that a trust resulted on account of the investment of 
complainant’s earnings, that trust would not extend to any- 
thing which he did not help to earn, or in which no part of 
his earnings were invested. The acquisitions of Finsterer 
and wife during the fifteen years which elapsed after the 
complainant ceased to labor for or with them, would surely 
be free from any resulting trust in his favor. It is mani- 
fest that the finding of the jury as to the entire property 
cannot he upheld without passing beyond a resulting trust. 
Was there any creation or declaration of an express trust ! 
Obviously there was not. Nothing is more certain than 
that Finsterer intended that the complainant should have 
all his property after his own death and the death of his 
wife, but there is no trace of any express contract to that 
effect. Such a disposition was dictated by love and affee- 
tion as well as a sense of justice and propriety, under ali 
the circumstrances, and the mistake was in not making a 
will. According to the evidence, the reason why a will 
was not made was that Finsterer believed the complainant 
would take by descent or inheritance. He considered the 
complainant as his ultimate heir, and was too economical to 
incar the expense of verifying his opinion by competent 
legal advice. It required a testamentary act to accomplish 
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his purpose, and from his ignorance of law he knew not 
that such an act was necessary. This was his mistake, and 
there is no indication in the evidence of any other. The 
evidence will be searched in vain for any mistake committed 
by Finsterer in taking conveyances when he made purchases 
of property. There is no hint or intimation that he in- 
tended or desired to be less than the absolute owner of all 
he possessed, or that he wished the complainant to take 
any estate in it other than what might be derived from or 
through him. While he expected and intended the coin- 
plainant to sneceed him in the ownership, his purpose was to 
postpone any change of ownership while he was in life, except 
as to the sums actually advanced and sent to the complain- 
ant. He felt as a father feels towards a son, and his pur- 
poses were shaped accordingly ; all his expressions, whether 
in the letters or in his parol declarations, are perfectly con- 
sistant with this hypothesis. Indeed, all the evidence points 
to this hypothesis and no other. There is not a syllable 
which, rightly interpreted, suggests any contract on his 
part to hold the property in trust, or any limit to his power 
over it restrictive of his title in fee simple. He expected 
to leave it behind him, and he expected the complainant to 
get it on the death of himself and wife, but if he had de- 
sired to sell it, or to give a part of it te another, he could 
have done so, and would have needed no consent or per- 
mission from the complainant. To claima man’s whole estate 
(ineluding the earnings of himself and wife for fifteen 
years while they lived and labored apart from the claimant) 
by virtue of an alleged trust, extending to and embracing 
the whole, isa very strong proceeding, and one that re- 
quires very decisive evidence to maintain it. If the com- 
plainant were the son of Finsterer, and the only child, the 
evidence in the record would not substitute a trust for the 
laws of inheritance. He would take by descent and not by 
purchase. A step-father who receives and rears in his 
family a step-son, stands in loco parentis, and there is 
scarcely more presumption of contract rights between them 
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than between parent and child. 8 Comstock, 312; 5 Barb., 
122; 11 /d., 224. As to a step-parent residing with a step- 
child, see 7 Cal., 511; niece with uncle, 17 Vt., 556; grand- 
child with grand-parent, 27 Vt., 715; children with parents, 
3 Rawle, 243; 5 Watts & S., 513; 8 Penn. St., 213. The 
domestic affections delight in being bountiful both in ren. 
dering service and in rewarding it, and not unfrequently they 
express themselves in terms of liberality far beyond the 
measure of any obligation which, as matter of contract, 
they would be willing to assume. Much of the pleasure of 
exercising them would be lost if their generous promptings 
were in danger of being trammeled with the bonds of legal 
duty. There is need for tribunals to be on their guard 
against extracting legal obligations out of acts or expres- 
sions of parental kindness. In order for the complainant 
to prevail on the doctrine of a trust, his evidence ought to 
show that there was a trust and what were the terms of it. 
Browne on the Stat. of Frauds, §§108, 109; and the trust 
proved should correspond with that alleged in the bill, 5 
Johns. Chan., 1. Indeed, if there was in fact such a con- 
tract as the bill shadows forth, one by which all the acquisi- 
tions of the family were to be for the common use of its 
original members during their joint lives, and after the 
death of the other two, then to be@wme the absolute prop- 
erty of the-complainant, the substance of the arrangement 
must have been in the nature somewhat of a covenant on 
the part of Finsterer to stand seized to uses, 4 Mass., 135; 
7 Pick., 111; 10 Pa. St., 348; 4 Cruise Dig., (Greenleaf’s) 
106 et seq. 

If we drop the idea of trust and treat the bill as in the 
nature of a bill for the specific performance of a direct con- 
tract of bargain and sale, there is still the same, or perhaps 
a greater, necessity for full proof of the precise contract 
alleged. Ambler, 586; 4 Md., 459; 1 Hilliard on Ven- 
dors, 449; 1 Story’s Eq., §764; 3 Parsons on Con., 354; 1 
Md. Chan. Dee., 345; 1 Johns. Chan., 131. The bill does 
not state the exact time when the contract was made, but 
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the allegation by the complainant is that “from the time he 
was a young boy until he reached the age of thirty years 

* * he gave all his earnings to his step-father, with 
the distinct understanding,” ete. Finsterer was but little 
over thirty years of age when he was married, and if he made 
such a contiact whilst the complainant was a young boy, 
and when he and his wife were perhaps better able to do 
efficient and profitable labor than was the complainant, to 
say nothing of the chance of Finsterer having issue of his 
own, it was quite extraordinary. The right by contract of 
a young boy to share in all the earnings of his mother and 
his step-father and in his own, whilst they should be in life, 
and after their death to take the whole, including all they 
earned and saved after he left them, is inconsistent with a 
right in the step-father to do as he pleased with the fruits 
of his own industry. Not even by a last will would he 
have a free disposing power over what would otherwise be 
his estate. Grant that it would be competent for a step- 
father to make such a contract with his step-son, and thereby 
deprive himself of the “ possibility of realizing property 
over which he can have a disposing power by will, and the 
effect of which, therefore, is to destroy the most active 
motive for beitering his condition in life,” (6 Mylne & C., 
253) the proof that the contract was actually made ought, 
in its certainty and force, to bear some proportion to the 
improbability that a contract with such consequences would 
be entered into. In Gary vs. Executors of James, 4 Dess., 
185, the contract was express, and evidenced by a letter. 
In Rhodes vs. Rhodes, 3 Sanf. Ch., 279, though the econ- 
tract was in parol,and the evidence is not set out in the re- 
port, the actual making of the contract was established. 
In Logan vs. McGinnis, 12 Penn. St., 27, the contract 
was in writing. It is laid down in 2 Red. on Wills, 281, 
282, that a contract to leave a legacy as compensation will 
be enforced “ provided there is clear evidence that the 
promise to leave the legacy was absolute, and for a definite 
amount.” In Lisk vs. Sherman, 25 Barb., 433, where the 
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contract was in parol and for that reason treated as not spe- 
cifically enforceable, compensation was measured by the ac- 
tual value of the services, and arecovery equal to the value 
of the estate left by the decedent was not allowed. In 
Shakespeare vs. Markham 72 New York, 400, it was held 
that the alleged agreement did not amount toa binding 
contract, or if so, was too uncertain to be enforced. In 
Carlisle vs. Fleming, 1 Harr., 421, specific performance 
was denied, and the bill dismissed. Various cases as to the 
certainty of proof and the rule of compensation have been 
decided in Pennsylvania, some of which may be found in 
34 Penn. St., 475; 71 Zd., 161; 79 7b., 421; 85 Zb., 428. 
And see the opinion of Woopwarp, J., 34 Zb., 433. None 
of these cases, however, are in point on the present discus- 
sion further than they bear upon the requisites of general 
law concerning the fact of contract and the fulness and cer- 
tainty of the evidence by which it is sought to be estab- 
lished. They inculeate a wholesome caution against build- 
ing up imaginary contracts ont of the expression of gener- 
ous intentions towards persons who, having rendered ser- 
vice, prefer claims for compensation after those whom they 
served have been removed by death. And the caution is 
doubly necessary where the claim presented is not merely 
for just competsation on the basis of a quantum merutt, or 
to some specific article or articles of property, but goes to 
the entire estate, real and personal, which the decedent left 
behind him. Nor is it the less necessary because the heirs 
at law, if any there be, are remote rather than proximate 
kindred, or because they are foreigners. Every heir, and 
an heir of each degree and every nationality, must be secure 
of his inheritance, and one heir just as secure of it as 
another. By our law the complainant cannot take from his 
step-father otherwise than by purchase, and in order to ex- 
cluce the heirs, if in truth there be any, he must prove his 
right as purchaser. What he may be able to collect asa 
creditor, should he chose to claim in that character, we need 
not anticipate ; ner need we pass on any possible title which 
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he could assert to an undivided interest in the property as 
a tenant in common with the deceased. Having struck for 
the whole estate, he has left out of his bill facts which 
would be necessary to any attempt at apportioning or pro- 
rating, nor does the evidence supply them. 

The conclusions at which we have arrived, and which we 
have felt constrained to announce, are that the case made 
by the evidence as one for the enforcement of a trust, or 
for the specitic performance of a contract, is too vague and 
uncertain to warrant a decree in the complainant’s favor 
for the whole estate; that the actual making of any express 
contract. is not proved with that distinctness which the 
rules of law require ; that while it is certain that Leonard 
Finsterer intended the complainant to have the whole of 
his estate after the death of himself and wife, it is not ap- 
parent that this intention was the offspring or result of any 
contract to that effect, rather than of love and affection, a 
general sense of justice and propriety under the circum- 
stances, coupled with the belief that the law would cast the 
property upon the complainant by descent or inheritance ; 
and that, in the present state of the pleadings and evidence, 
the question of recovery by the complainant for wages to 
compensate him for his labor, or as a tenant in common in 
the gerferal ownership of the property, or of some part 
thereof, is not presented, and is consequently not decided. 

Judgment reversed. 


Jackson, Justice, concurred in deference to the judgment 
of the majority of the court, though with great doubts as 
to the legality and equity of the decision. 


Turner vs. Wituiams, Bernte & Company. 


An equitable amendment to the issue in a claim case, tendered by the 
plaintiff in fi. fa., which alleged that in June, 1873, about a year 
before the date of his judgments, defendant in fi. fa. made a deed 
to claimants to secure the payment of a debt of $1,200.00, and took 
bond to reconvey on payment thereof, that this was in fact a mort- 
gage, and so intended by the parties, and that since the making of 
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said deed, defendant in fi. fa. had improved the property to the value 
of $2,177.00, and seeking to have the deed taken as a mortgage, and 
the improved value of the lot applied to his fi. fus., was demurrable, 
there being no offer to pay the amount due to claimants in order to 
redeem the property; especially as it did not appear whether the 
property, including the improvements, was of greater value than 
the debt to claimants, or the date when plaintiff's debt was con- 
tracted. 


Equity. Claim. Amendment. Before Judge Hitiyer. 
Clayton Superior Court. March Term, 1879. 


Reported in the decision. 


J. D. Stewart; J. 8. Boynton; W. L. Waterson; J. T. 
Spence, for plaintiff in error. 


E. F. Hoer; P. L. Mynatr; Tiener & Hopnett, for de- 
fendants. 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof, the jury, 
under the rulings of the court, found the property not sub- 
ject to the fi. fas. levied thereon. A motion for a new 
trial was made on the grounds therein stated, which was 
overruled, and the plaintiff excepted. 

The main ground of error complained of is that the 
court sustained the demurrer to the plaintiff's equitable 
amendment to the issne in the case, as set forth in the record, 
in which it is alleged that on the 10th of June, 1873, De- 
vaughn, the defendant in 7. fa., made a deed to the claim- 
ants under the Reese act of 1871 (the title under which 
they now claim the property), to secure payment of a debt 
of $1,200.00, the claimants executing bond conditioned to 
re-convey the property on payment of the debt by De- 
vaughn ; that said deed was executed and delivered by 
Devaughn believing and understanding it was a mortgage, 
and was accepted as a mortgage, and by fraud, accident, or 
mistake, said conveyance, in fact, does not express the true 
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intent and meaning of the parties thereto, being « pretended 
deed of conveyance when in fact it was understood to be a 
mortgage only, and the plaintiff in f#. fa. prays that said 
instrument may be so reformed as to speak the intention of 
the parties. The plaintiff also alleged by way of amenda- 
ment, that since the making of said deed, Devaughn had 
improved the property to the value of $2,177.00, and plain- 
tiff in #. fa. insists that he is equitably entitled to have 
that improved value of the property applied to his 7. fas. 
The plaintiff obtained his judgments against Devaughn 
on which his two 7. fas. levied on the property were issued; 
on the first of May, 1874, nearly a year after the date of 
the claimants’ deed, which was recorded within twelve 
months, but not within three months, as required for the 
recording of mortgages. It does not appear at what time 
the plaintiff's debt was contracted, nor does it appear 
whether the property conveyed in the deed, including the 
improvements, was of greater value than the claimants’ 
debt which the deed was given to secure. Assuming 
that the deed was intended to be a mortgage as the plaintiff 
alleges, still, he does not offer to pay the claimants’ debt 
which it was given to secure, for the purpose of redeemirg 
the same for his own benefit. We find no error in sustain- 
ing the demurrer to the plaintiff's amended equitable issue, 
nor in overruling his motion for a new trial. 
Let the judgment of the court below be affirmed. 


Vea vs. Hurt. 


1. Where the wife borrowed money to pay a debt of the husband con- 
tracted for the manufacture of a photographic car for a venture of 
his, with the knowledge of the lender that the money was so to be 
used, it is virtually the assumption by her of his debt, and the con- 
tract is void under section 1783 of the Code. 

. Where the lender retused to lend money to the husband to pay for 
the car until he brought him the note of the wife, with power of 
attorney from her to the lender to sell the wife’s separate real estate 
and pay the note, thus securing its payment by power to sell her 
separate estate, the contract is virtually one to bind her separate 
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estate by suretyship for her hnsband, and is equally void under the, 
same section—the money being paid to the husband, and no title to 
the car made to the wife. 


Husband and wife. Principal and surety. Contracts. 
Before Judge Citar. City Court of Atlanta. December 
Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add that after verdict for defendant, plaintiff moved 
for a new trial on the following, among other grounds : 

(1.) Because the court erred in charging the jury as fol: 
lows: “If you believe from the evidence that defendant’s 
husband had previously contracted for or contemplated the 
purchase of a photograph car on his own account for the 
sum of $300.00, and the plaintiff had notice of this, and 
after such notice let defendant have said sum of money for 
the purpose of paying for said car, and took from defend- 
ant’s husband his wife’s note and mortgage therefor, upon 
that state of facts the plaintiff is not entitled to a verdict in 
his favor.” 

(2.) Because the court erred in the following charge to 
the jury: “ Plaintiff's counsel maintain that although the 
contract of purchase may have been made by the husband, 
yet when the money borrowed by the wife paid for it, it 
became her separate property, and therefore, in effect, the 
money was borrowed by her to purchase property for her- 
self.. Upon this point, I charge you that to have this posi- 
tion avail the plaintiff, you must be satisfied from the evi- 
dence that the wife knew when she gave her note and 
mortgage that the money was borrowed on, that the pro- 
ceeds were to be used in the purchase of a photograph car 
for herself, and that the title, on the payment of the money, 
would pass to her and become a part of her separate estate. 
If you believe from the evidence that the husband made 
the contract of purchase and the plaintiff had the notice, as 
I have already told you, then that casts the onus upon the 
plaintiff to prove to your satisfaction that the title to the 
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*car when purchased went to the wife, and that this was her 
understanding when she signed the note and mortgage. If 
such has been proven to your satisfaction from the evi- 
dence, then the plaintiff would be entitled to recover, 


otherwise not.” 
The motion was overruled, and plaintiff excepted. 


Canpvter & Tuomson, for plaintiff in error. 
Jackson & Lumpkin, for defendant. 


Jackson, Justice. 


The facts make the following case: The husbard tried 
to borrow money from the plaintiff to pay for a car to take 
photographie pictures, which he had contracted for, and 
for which he was to pay $390.00, the amount he desired to 
borrow. He was refused. He then proposed to bring the 
lender a note for that sum signed by the wife as borrower, 
and secured by a power of attorney from the wife to the 
lender to sell her rea] estate in Atlanta, and pay the note if 
not paid. The note was to bear interest at 33 per cent. per 
annum. This was agreed, and the contract was consum- 
mated. One hundred and twenty-five dollars was paid and 
credited on the note, and suit was brought for the balance. 
It was defended by the wife on the ground that it was the 
assumption of the debt of her husband, and a contract of 
suretyship to bind her separate estate to pay his debt. 

1. If the husband owed a debt which he was bound to 
pay, then the money was loaned to enable her to assume his 
debt, if the lender had knowledge thereof. Did he owe a 
debt? He had contracted for the car and owed $300.00 
therefor. Therefore he owed for a car and was bound to 
pay therefor when it was delivered. Did the lender know 
it? He knew all about it. The car was not for the wife. 
Nothing was said about the title thereto being put in her, 
but the money was loaned to enable the husband to pay for 
it for his own venture. In other words, it was loaned vir- 
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tually that the wife might assume the debt of her husband 
which he owed for this car he had contracted for, and 
therefore it is a contract absolutely void under section 1783 
of our Code, which declares that she cannot bind her sepa- 
rate estate “by any assumption of the debts of her hus- 
band.” The wife was never present with the lender. No 
contract of any sort was made with her in person by him; 
the husband managed the whole affair, and induced her to 
go into the arrangement by assuring her that she would 
never have to pay a cent, for he would make enough to 
settle it all. 

2. The contract, too, bound the separate estate of the wife 
as security for the debt. She gave the lender a power of 
attorney to sell her town property and pay the debt there- 
with, with obligation to turn over the balance to her. If 
the debt was the husband’s, if the car was his, if it was for 
his venture, and not her property or for her use, then there 
was a naked effort to bind her separate estate as security to 
get the money for her husband in order to pay his debt. 
The same section of our Code also declares that “she can- 
not bind her separate estate by any contract of suretyship,” 
and that “any sale of her separate estate made to a creditor 
of her husband in extinguishment of his debts, shall be: 
absolutely void.” While this was not exactly a sale to a 
creditor of her husband, yet it was a power to a lender of 
money to the wife for the husband, to sell her separate estate: 
in order to pay for a venture of his, and is equally repug- 
nant to the spirit and reason of the statute. 

It seems to us that the contract is obnoxious to the pro- 
visions of the statute in both views of it, as an assumption 
debt of the husband, and as an attempt to bind her sepa- 
rate property to pay it. 

It matters not, therefore, what may have been the irreg- 
ularities of the trial; as the verdict is right on the facts, and 
could not in law be otherwise, the judgment is affirmed. 

See 59 Ga., 254-380; 61 Zbd., 662; Sutton vs. Akin, 
not yet reported. 

Judgment affirmed. 
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ALLEN vs. ALLEN. 


A bill by a husband against his wife made the following case : On 
March 24, 1871, the former executed to the latter a deed to certain 
land, the consideration being his release from a debt due to her for 
money received in 1862. Subsequently, the husband being insvlvent, 
creditors levied on the property and sold it as belonging to the hus- 
band. In order to save a part of the land the wife surrendered her 
claim to a portion, and took a deed from the creditors to five hun- 
dred acres for her sole and separate use for life, ete. There was no 
allegation that this conveyance did not express the intent of the 
makers, nor that anything was omitted therefrom by fraud, accident, 
or mistake. The makers were not made parties tothe bill. The 
object of the litigation was to have the first deed set aside, and the 
second reformed so as to give the husband an interest in the land 
conveyed by it: 

Held, that a demurrer thereto should have been sustained. 


Equity. Before Judge Simmons. Houston Superior 
Court. May Term, 1879. 


Reported in the decision. 


Davis & Ruey, for plaintiff in error. 


W.S. Watiace; Duncan & Mitter, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de 
fendant, with a prayer that a certain deed alleged to have 
been made by him to the defendant, should be canceled, 
and that another deed made by J. W. Lathrop & Co. to 
the defendant, might be reformed so as to vest the title to 
five hundred acres of land in the complainant, or that a 
trustee be appointed to take charge of said land and man- 
age and control the same for the benefit of himself and 
defendant and their children, and also a general prayer for 
relief. 

At the first term of the court the defendant filed a de- 
murrer to the complainant’s bill for want of equity, which 
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was heard at the trial term, and overruled. The cause then 
proceeded to trial, and the jury, under the charge of the 
court, found the following verdict: “ We, the jury, find for 
the plaintiff four hundred dollars, with an annuity of one 
hundred and forty dollars during his natural life.’ A mo- 
tion was made for a newtrial on the various grounds of 
error alleged therein, one of which was the overruling the 
defendant’s demurrer to complainant’s bill. The motion for 
a new trial was overruled upon all the grounds of error 
alleged therein, and the defendant excepted. 

It appears from the exhibits attached to complainant’s 
bill, that on the 24th day of March, 1871, the complainant 
executed a deed to the defendant by which he conveyed to her 
twelve hundred and fourteen acres of land, in which deed 
it is recited, “that whereas the said Wm. D. Allen is in- 
debted to his said wife, the said Susan W. Allen, in the 
suin of ninety-eight hundred dollars, besides interest thereon 
since 1862—said amount of money the said Wm. D. Allen 
acknowledges the receipt by and through his said wife, the 
said Susan W. Allen: Now, in consideration of the full 
and complete release of the said Wm. D. Allen and his 
estate by the said Susan W. Allen of said sum of money, 
which release is by the acceptance of this deed of convey- 
ance, ete.” In December, 1873, J. W. Lathrop & Co. exe- 
cuted a deed to the defendant, Susan W. Allen, by which 
they conveyed to her five hundred acres of land (the same 
being part of the land conveyed in the deed from complain- 
ant) in consideration of the sum of five hundred dollars to 
the said J. W. Lathrop & Co. in hand paid by the said 
Susan W. Allen, for herself and children, ete. In this deed 
the five hundred acres of land is conveyed to the defendant 
for life, for her sole and separate use, to be enjoyed with- 
out let or hindrance from her present or any future husband. 
The prayer of complainant's bill is to have the first deed 
made by him to defendant canceled, and the second deed 
reformed so as to have some provision made for his own 
support out of the land, on the ground, as he alleges, that 
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the defendant made an agreement with him to that effect, 
and now fraudulently refuses to execute that agreement. 
There is no allegation in the complainant’s bill that the 
deed from Lathrop & Co. was not written just as the 
parties to it intended it should be written; there is no 
allegation that anything was left out of that deed by 
fraud, accident, or mistake ; and besides, Lathrop & Co., the 
makers of the deed sought to be reformed, were not made 
parties to the complainant’s bill. What equity does the 
complainant’s bill exhibit which entitles him to any relief 
out of the separate estate of his wife, the defendant? One 
ground of equity alleged is that the money he received 
from his wife in March, 1862, $9,800.06, was Confederate 
money, and that he lost it without any fault of his, but does 
not state how he lost it, and it is a part of the public history 
of the country of which the courts will take judicial notice, 
that the purchasing power of Confederate money in March, 
1862, was not so very greatly below that of specie. The 
complainant had conveyed all his property, including the 
Sitoa mills, to his ereditors, in payment of his own debts, 
excépt the 1,214 acres of land conveyed to his wife in pay- 
ment of a debt due to her, and still he was involved in 
debt, and the 1,214 acres of land whieh he had conveyed 
to his wife in payment of his indebtedness to her was levied 
on and sold as his property and purchased by Lathrop & 
Co., and the defendant had to yield up 714 aeres of her 
own land in order to retain the balance of the 500 acres 
in which the complainant now claims an interest. What 
did he pay for the 500 acres, either in money or property, 
that gave him an equitable interestin it? If, as he alleges, 
he did contract with his wife for the sale of her separate 
estate in the land, such a contract was not valid and binding 
upon her. Code, $1785; Chappell vs. Boyd, 61 Ga., 662. 
In our judgment, the demurrer to the complainant’s bill 
should have been sustained, and the court below erred in 
overruling it. 
Let the judgment of the court below be reversed. 
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{ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


To authorize a tenant whose goods are distrained to make an issue that 
the rent.is not due, and have it returned to the court having cogni- 
zance thereof by the levying officer for trial, under $4083 of the 
Code, it is essential that he replevy the goods by giving security, as 
well as making oath as is therein required. A delivery of the goods 
to the levying officer for private sale by him is no such compliance 
with the requisitions of the statute as to empower the officer to 
return the papers for trial or the court to try the issue. 


Distress warrant. Pleadings. Before Judge Simons. 
Houston Superior Court. May Term, 1879. 


Reported in the opinion. 
B. M. Davis; Warren & Grice, for plaintiff in errer. 
Donoan & Mutter, for defendant. 

Jackson, Justice. 


The single question made in the record is, whether the 
tenant can make up an issue by affidavit without giving 
security to be returned to court for trial under §4083 of the 
Code, when his property is distrained. In this case he 
turned over the property to the levying officer and gave 
that in lieu of security, and the ofticer sold it at private 
sale, and then returned the papers for trial; was that suf- 
ficient to give the court power to try the issue thereupon 
made? The superior court thought not, and dismissed the 
proceeding; the county court had allowed the bond and 
security given at court, but, on appeal. the superior court 
reversed that judgment. We think that the superior court 
was right in dismissing the proceeding. 

Section 4v83 of the Code is the only statute which permits 
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such an issue to be made and tried. It readas follows: “The 
party distrained may, in all cases, replevy the property so 
distrained by making oath that the sum or some part thereof 
distrained for is not due, and give security for the eventual 
condemnation money; and zm such case the levying officer 
shall return the same to the court having cognizanee thereof 
which shall be tried by a jury as provided for in the trial 
of claims.” 

It thus appears from the law which gives the remedy and 
jurisdiction to try the cause that the party must replevy and 
give security for the eventual condemnation money as well 
as take the oath, before the officer is authorized to return 
the papers and the court to try the issue. 

This tenant did not replevy or try to replevy ; so that 
the law was not complied with in that particular. Nor 
did he give the security required by law. That necessarily 
means security other than the property levied on; for it is 
given to replevy that property. So that it cannot mean 
that giving up the property will answer the end required. 
In this case the property was enough to pay the debt; but 
such might not be the case. It is better to have a rule ap- 
plicable to all cases. The statute so reads—its letter and 
spirit agree ; and we affirm the judgment of the superior 
court, because the case made did not empower the court to 
try the ease. There was no option but to dismiss it. 

Judgment affirmed. 


J. D. & T. F. Sura vs. Gotpsmrra, comptroller-general, 
et al. 


1, A statute which imposes a specific tax, and requires payment to the 
comptroller-general, virtually designates that officer to receive the 
return as well as the money; and in case of default to pay, whether 
a return has been made or not, he may issue execution. 

. The tax act of 1878 imposes upon dealers in sewing machines a tax of 
$200.00 each. Whether a given dealer is within the designated class 
is a question of fact, not of law, and is for decision by the comp- 
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troller-general before he issues his execution for the tax. The ob- 
ject of an execution is to collect the money upon a state of facts 
already determined, and not to lay the foundation for testing the 
correctness of the determination, or for applying the law to facts 
not shown on the face either of the execution or the assessment, nor 
recited in any statute of the state. The presumption of competency 
and fidelity in the revenue department of the government will not 
give way to any consent arrangement, so as to make nugatory the 
statutory prohibition upon judicial interference in the collection of 
taxes. 


Injunction. Judicialinterference. Tax. Before Judge 
Hiuttyer. Fulton County. At Chambers. July 5, 1879. 


On May 28, 1879, Goldsmith, as comptroller-general, 
issued his execution against “J. D. & T. F. Smith, dealers 
in sewing machines in this state, for $200.00, as their state 
tax for the year 1879, the same being a special license tax 
imposed by law for doing business in this state for the year 
commencing April Ist, 1879, and ending April Ist, 1880.” 
The law which was the basis of this execution is to be found 
in the 14th section of the tax act of December 16, 1878, 
which is as follows : 

‘‘Upon each sewing machine company, home or foreign, or dealer or 
dealers in sewing machines, selling machines of home or foreign man- 
ufacture, by themselves, or by agents, in this state, the sum of $200.00, 
to be paid tothe comptroller-general. . . . . This tax shall be for 
the whole state, and such companies shall not be subject to any county 
or license tax by county; provided, this tax shall not be demanded of 
regular merchants, or others, who buy and sell sewing machines as 
other merchandise.” 


A levy was made by Wilson, sheriff of Fulton county, 
and the Smiths filed their bill to enjoin, attacking the right 
of the comptroller-general to issue execution, and averring 
that they came within the proviso to the above statute, giv- 
ing the character, etc., of their business, and the facts upon 
which they denied their liability to the tax. 

The chancellor declined to interfere by injunction, and 
complainants excepted. 

In this court, counsel for all the parties to the litigation 
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joined in the request that the court would pass upon the 
liability of the plaintiffs in error to the tax, irrespective of 
the question of judicial interference. 


E. F. Hoge; Hoxe Smrru. for plaintiffs in error. 
Jackson & Lumpkin, for defendants. 


BLEcKLEY, Justice. 


This case presents a question of law and a question of 
fact. The former can be entertained by the courts, but the 
latter is exclusively for the revenue department of the gov- 
ernment. 

1. The question of law is, could the comptroiler-general 
issue the fi. fa. ? There is a specific tax laid by the act of 
1878 upon each dealer in sewing machines, and payment of 
the tax is to be made to the comptroller-general. Nothing 
is said of a return, or of the mode of compelling payment. 
We think an act so meagre in its provisions is to be inter- 
preted in the light uf the general tax system of the state as 
shaped by the Code. That system contemplates that all 
persons subject to the payment of any tax whatever shall 
make a return to some officer. In each county there is a 
tax collector, and if payment is to be made to one of these, 
the return is to be made to the tax receiver of the same 
county. But with certain taxes, such as those upon rail- 
roads, ete., the collectors and receivers have nothing to do. 
These taxes are collected on returns made to the comptroller- 
general; and section 876 of the Code provides that “if any 
corporation, company, person, agency, or institution, who 
are required to make their returns to the comptroller- 
general, shall fail to return the taxable property or specifies, 
or pay annually the taxes for which they are liable to the 
state treasurer, the comptroller-general shall issue against 
them an execution for the amount of taxes due, according 
to law, together with the costs and penalties.” When alaw 
is passed which inadvertently omits the mention of a return, 





SEPTEMBER TERM, 1879. 739 


J.D. & T. F. Smith vs. Goldsmith, comptroller-general, e¢ al. 





but requires payment to be made to the comptroller-general, 
it means by implication that the return is to be made to 
that officer. In this case, neither return nor payment was 
made ; so section 876 of the Code applies, and the execnu- 
tion was properly issued by the comptroller-general. Cer- 
tainly there was no other officer that could issue it, and it is 
contrary to all precedent or analogy for the state to bring 
suit for taxes. 

2. The question of fact is, what was the vocation of the 
complainants? Whether they were dealers in sewing ma- 
chines, selling machines by themselves or their agents, or 
whether they were regular merchants, or others, who bought 
and sold sewing machines as other merchandise, seems to 
us not dependent upon the construction of any law, but to 
be purely a matter of fact. This question the comptroller- 
general must have decided before he issued his execution. 
In taxing the complainants as dealers, he classed them as 
such outside of the proviso of the act, and not within the 
proviso. It was his function, and not that of any judicial 
tribunal, to ascertain and settle the facts on which their 
proper classification depended. There is no statute, or 
public record, or official document, to which reference can 
be made, either to verify his accuracy or to disprove it. 
Upon the face of his execution, we have only the result, 
only the conclusion at which his mind arrived, and none of 
the particulars on which he founded it. We have, so to 
speak, a general verdict of the proper tax juror, and not a 
special verdict. If there was no law taxing dealers in sew- 
ing machines, the execution would be illegal. But there is 
such a law, and the amount assessed by the comptroller is 
not in excess of its provisions; how then can a court in- 
terfere with the collection of the tax without a direct in- 
fringement of the statute which forbids judicial interfer- 
ence? As to the consent of counsel in this court that the 
inhibition of the statute might be disregarded in the pres- 
ent case, we can take no licensefrom that. The restriction 
is put upon courts for the public good, and neither the par- 
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ties nor their counsel can take it off. 59 Ga., 811. After 
the proper tax officer has issued an execution in behalf of 
the public, he cannot vary its effect or impair its efficiency 
by admissions and consents. Perhaps he can withdraw and 
cancel it, or, it may be, modify or correct it ; but no admis- 
sion he makes can destroy or weaken it, so long as it is 
legally outstanding and in process of enforcement. Asa 
part of this opinion, read the second head-note; and see 59 
Ga., 805. 
Judgment affirmed. 


Graves vs. Tue Strate or GerorGtA. 


. That a copy of the Code was carried into the jury-room will not ne- 
cessitate a new trial, where it appears that the jury had already 
agreed upon their verdict, and procured the Code only for the pur- 
pose of putting the finding in proper form. 

The evidence was sufficient to warrant a conviction, although cir- 


cumstantial. 


Practice in the Supreme Court. Jury. Verdict. New 
trial. Before Judge Hittyer. Newton Superior Court. 


March Term, 1879. 


Reported in the decision. 
J. J. Froyp, for plaintiff in error. 


F, D. Dismuxg, solicitor-general, by F. L. Haratson, for 
the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and on his trial therefor was found guilty of involuntary 
manslaughter in the commission of an unlawful act. A 
motion was made for new trial on the grounds: First, 
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because the jury, while in their room considering their ver- 
dict, procured a copy of the new Code of 1873, and had it 
in their room while deliberating on the case. Sezond, be- 
cause the verdict is contrary to law and without evidence 
to support it. The motion was overruled, and defendant 
excepted. 

It appears from the record that the affidavit of two of 
the jurors were filed in support of their verdict, in which 
they state that the Code was not brought into the jury- 
room until their verdict had been unanimously agreed on, 
and then only for the purpose of enabling the jury to put - 
their verdict in proper form. 

2. The having the Code in the jury-room being satisfac- 
torily explained, the next question to be considered is 
whether there is sufficient evidence in the record to support 
the verdict. If there is, then it is not contrary to law. It 
appears from the evidence in the record that the difticulty 
originated in a house where several colored people were 
dancing, and that the deceased was killed by a wound upon 
his head during the general melée which occurred there 
that night. There is a great deal of evidence in the record 
as to what transpired between the different parties who 
seem to have been engaged in a general riot. Shed Cobb, 
a witness who testified in behalf of the state, says that the de- 
fendant had a stick about two and a half feet long, and had, 
during the disturbance in the house, knocked down Craw- 
ford Floyd with it, who was making at him with his knife 
open. Deceased also made at defendant with his knife, 
and defendant was striking at him with his stick, but Eb. 
Rogers was between them knocking off defendant’s licks. 
The defendant and deceased were about three feet apart. 
Monroe Heard, a witness for the state, says, that at this 
this stage of the difficulty between defendant and deceased 
the light was blown out, and when the light was brought 
back they were picking deceased up at the place where 
witness saw him standing when the light was blown out. 
The defendant had the stick raised at the time the light was 
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blown out ¢ and it was no time after the light was ‘tlows out 
when deceased was knocked down. It was also proven 
that after the difficulty the defendant put the stick he had 
in the fire and burnt it up. ‘there was no direct evidence 
that the defendant hit the deceased with the stick. Was 
the circumstantial evidence sufficient to authorize the jury 
to find that he did? The object of all legal investigation is 
the discovery of truth. Direct evidence is that which points 
immediately to the question at issue. Indirect or cireumstan- 
tial evidence is that which only tends to establish the issue 
by proof of various facts sustaining by their consistency the 
hypothesis claimed. Code, §§3747, 3748. In our judgment 
there is sufficient evidence to support the verdict. The 
evidence offered by the defendant in relation to the brick- 
bat being found near the head of the deceased, was a ques- 
tion for the jury, and they have passed upon it. Assuming 
that the defendant did strike the deceased with the stick, as 
the jury have found that he did, and thereby caused his 
death, such killing was unlawful for the reason that he was 
not in danger of any serious personal injury at the time, 
Eb. Rogers being between him and the deceased. in view 
of the evidence contained in the record, we find no error 
in overruling defendant’s motion for a new trial. 
Let the judgment of the court below be affirmed. 


Tuer Curroxer Lopes vs. Wuire. 


{ Warner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


. In claim cases in the justice courts, unless it appears from the 
record thut the plaintiff in execution was claiming interesi—the 
principal being fifty dollars—or that the property claimed was worth 
more than fifty dollars, the remedy by certiorari will be upheld. 

. Though a woman be married prior to the constitution of 1868 and 
the woman’s act of 1866, yet her acquisitions subsequent to those 
enactments are her own separate estate, and the marital rights of 
her husband do not attach thereto. 
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3. The question of fact being in dcubt whether the money which paid 
for ithe property claimed was acquired before or subsequent to the 
act of 1366, the superior court was right to remand the case fora 
new trial. 


Jurisdiction. Certiorart. Husband and wife. New 
trial. Before Judge Lester. Cobb Superior Court. No- 
vember ‘erm, 1878. 


White filed his petition for certiorar? against the Chero- 
kee Lodge. The petition alleged that “a fi. fa. of fifty 
dollars,” based upon a justice court judgment rendered 
January 10, 18717, in favor of the Lodge vs. Walker e¢ al., 
was, on July 18, 1878, levied on a wagon, which was claimed 
by White ; and that on the trial it was found subject. The 
ji. fa. is not copied in the record. In the bill of exceptions 
it is stated that it appeared to the court that the canse in 
the court below was “a claim case where a fi. fa. in favor 
of Cherokee Lodge vs. J. M. Walker e¢ al., for fifty dollars 
principal debt, with interest and cost of suit thereon, was 
levied,” ete. 

From the petition and answer it appeared that White 
claimed by virtue of a purchase from Mrs. Walker, the 
wife of one of the defendants in ff. fa.; that her husband had 
bought the wagon for her with money furnished by her in 
1874; and that she was married prior to the “married wo- 
man’s act” of 1866. But the evidence left it doubtful 
whether the purchase money of the wagon came from 
sources arising for her before or after that act. The justice 
trying the claim case held that having married before the 
act of 1866, “no property received by the wife at any time, 
even subsequent to the act of 1866, can be her separate 
estate, except in trust.” This ruling was alleged as error in 
the petition for certiorari. The value of the wagon was 
not shown. 

Upon the hearing in the superior court, defendant in 
certiorari moved tu dismiss the case because the amount 
involved was more than $50.00, and the remedy was by 
appeal. The court overruled the motion. 
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The court sustained the certiorari, and ordered a new 
trial. Defendant in certiorari excepted. 


W. T. & W. J. Winy, for plaintiff in error. 


Cray & Irwin, for defendant. 
Jackson, Justice. 


1. The petition for certiorari alleged that the fi. fa. levied 
was for fifty dollars ; the answer does not set out the fi. fa. 
at all, nor does it appear by answer or petition that plaintiff 
in execution claimed any interest. The bill of exceptions 
sets out, it is true, that the fi. fa. was for fifty dollars and 
interest and costs, but it does not aver that the plaintiff was 
claiming any interest. So far as appears to us the plaintiff 
was pressing his fi. fa. for fifty dollars, and as it does not 
appear that the wagon was worth more than fifty dollars, 
the court was right not to dismiss the certiorari. Dykes 
vs. Woolsey, 62 Ga., 608. 

2. The justice of the peace or notary was wrong in rul- 
ing that because the marriage took place prior to 1866, the 
date of the act vesting in married women their own acquisi- 
tions—therefore this woman from whom the claimant de- 
rived title to the wagon had no title to convey. If she got 
the money as her separate estate after 1866, no matter when 
she married, it was hers, and what she bought with it was 
hers, and she could convey good title. 57 Ga., 412. 

3. Some of the acquisitions of the wife were made be 
fore, others after the act of 1866; and there was no positive 
proof that money acquired by her since the act of 1866 
paid for the wagon. From the answer of the justice to the 
certiorari, she kept it mixed; but as he decided broadly 
that if she married before 1866, it was all her husband’s, 
he did not recessarily pass on the doubtful question of 
what money paid for the wagon—whiether that acquired 
before the act of 1866, which would make the wagon her 
husband’s, and subject it, if he had reduced to possession 
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the property that paid for it, or that acquired since the act 
of 1866, which would make it hers, no matter what he did 
about it. There being clear error on this legal point in the 
justice court against the plaintiff in certiorari, and it being 
the province of that court to decide on the question of fact, 
to-wit: what money of the wife was in this wagon—that 
she got before or that she got after the woman’s right act 
of 1866 --the superior court was right, in our judgment, to 
sustain the certiorari and send the case back for a new trial. 
Judgment aftirmed. 


Bass vs. GLOVER. 


(Warner, Chief Justice, being engaged in presiding over the senate organized asa 
court of impeachment, did not sit in this case.) 


A railroad company completing the transportation of freight, bevun 
by other common carriers whose lines are connected wil the r 
road by an intermediate line or lines, may, for its own security. 
exact the production of the bill of lading before making delivery of. 
the goods to the consignee. At all events, where, in such case, the 
consignee has never had actual possession of the goods, he cannot 
obtain possession of them by possessory warrant against such rail- 
road company, without producing the bill of lading or showing that 
its non-production would leave no liability on the part of the com- 
pany to a dona fide assignee of the same. 


Certiorari. Railroads. Possessory warrant. Before 
Judge Crisp. Sumter County. At Chambers. March 
13, 1379. 


Avery & Sons shipped from Louisville, Kentucky, cer- 
tain goods to Glover, at Americus, Georgia. The goods 
left Louisville by the Louisville & Nashville Railroad, were 
received by the Central Railroad at Atlanta, and carried 
by it to their destination. ~ They thus came into the posses- 
sion of Bass, who was the agent of the Central Railroad at 
Americus. Glover tendered the freight and demanded 
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the goods. Bass refused to deliver except upon the pro. 
duction of the bill of lading. This was not produced, and 
Glover sought to obtain possession by warrant. The magis- — 
trate ordered the goods turned over to him on his giving 
the bond and security prescribed. Bass applied for the 
writ of certiorari, which was refused, and he excepted. 


S. C, Exam, for plaintiff in error. 
Hinton & Marruews, for defendant. 


Bieckvey, Justice. 


Ordinarily, delivery to the consignee discharges the car- 
rier, if made without notice of right in another. Hutchin- 
son on Carriers, §130 ; Schouler on Bail. and Carriers, 496, 
et seg. The consignee is presumptively the owner. 23 
N. Y., 335; 17 How., 100. But there must be always a 
due regard to the obligations to which bills of lading give 
rise. 115 Mass., 219, 230, 233; 14 Wall., 98. As, in ger- 
eral, the bill of lading is assignable by the consignee. and 
sometimes by the consignor, so as to render the carrier 
liable to make delivery to the assignee, it seems no unrea- 
sonable regulation to require the production of the bill of 
lading (in case one has been issued and put in a situation to 
be thrown upon the market) as a condition of delivery even 
to the consignee. In the present litigation, it was not 
shown affirmatively that any bill of lading was signed, nor 
did the contrary appear. But the shipment was from a 
remote point, and there were intermediate carriers between 
the lines of the initial carrier and the carrier who completed 
the transportation. The strong probability, therefore, is 
that there was a bill of lading. It may be that the name 
“bill of lading” is not strictly appropriate to a receipt 
given by a common carrier as the evidence of a bailment 
for transportation upon land, but we believe the receipts of 
railroad companies are by usage so denominated, and that 
in respect to assignability and the effect of assignment, the 
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rule is the same touching them as touching bills of lading 
proper. 

But conceding that the consignee might support trover 
or other regular action without producing the bill of lading 
or accounting for it, we think that where he has never had 
any actual possession of the goods he cannot, with the bill 
of lading outstanding, recover possession from the carrier 
by possessory warrant. The oath which has to be taken to 
procure a possessory warrant (see Code, §4032) is not suita- 
ble to be taken by a consignee so situated ; for while deliv- 
ery by the consignor to the carrier is delivery to the con- 
signee for many purposes, it is not so for all purposes. If, 
as between the consignee and the carrier, the consignee 
ever was in possession within the meaning of the possessory 
warrant law, it was only a constructive possession; and 
while it remains uncertain as to who is the holder of the 
bill of lading, there is reasonable doubt in whom the best 
claim to constructive possession resides. 

Moreover, where the constructive possession asserted is 
but the legal shadow of the actual possession which is at- 
tacked, mere constructive possession is not a very satisfac- 
tory basis for a possessory warrant at the best. There is 
no denying, we think, that the statute does not fit the case 
before us. 

There was good cause for certiorari, and the judge erred 
in not giving his sanction to the petition so that the writ 
might issue. 

Judgment reversed. 
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Moorg, Jenkins & Company vs. Lampatn, trustee. 


[Wanner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. } 


A declaration alleging to the effect that a father, as trustee for two 
minors, owned a certain business-house wherein he carried on a 
certain business in trust for said childrea, and bought of plaintiff 
articles necessary for such business; that the creditor was, when he 
furnished the goods, ignorant of the trust, and credited to some extent 
the father, but ascertained that he was and is insolvent, and really 
bought and used the goods in and about the trust business,and thereby 
made profits which went into the trust property by way of repair and 
improvements, and into the purchase of other real estate for the said 
children, with an exhibit attached containing copies of the trus: pa- 
pers, setting out in detail and with much particularity the above 
allegations and praying for the subjection of a sufficiency of the 
trust property to pay the debt so incurred and used, and so bene- 
ficial to the trust estate, is not demurrable, but may be prosecuted 
to verdict, and judgment at law may be so moulded as parties, 
under the Code of Georgia, §$3377-3382. 


Actions. Equity. Trust. Jurisdiction. Before Judge 
Erwin. Clarke Superior Court. May Adjourned Term, 
1879. 


Reported in the opinion. 
T. W. Rucker, for plaintiffs in error. 
Port Bakrow, for defendant. 


Jackson, Justice. 


This record brings before us a declaration of plaintiffs im 
error against the defendant as trustee of his children, and 
the dismissing of the same by the court below on demurrer 
thereto. The demurrer, of course, admits the facts alleged 
in. the declaration to be true, and the single question is, can 
the plaintiffs recover on proof of those faets when the case 
is tried ?. 
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The allegations are that Moore, Jenkins & Co. sold 
Lampkin goods to the value of $556.76, under the cireum- 
stances following: Lampkin is trustee, and has been since 
1871, of his two minor children, Robert and Kate, who are 
the only cestwis que trust. Lampkin is insolvent, and has 
been so since 1868. The trust property consists of a house 
and lot wherein defendant and family live and have lived 
since 1869, when he bought it as trustee for his said chil- 
dren; of a house and premises bought for said children, 
wherein defendant carried on business as bar-room and 
billiard saloon proprietor as such trustee; and also of an- 
other house bought by him for said ‘children, and all held 
by him as their trustee. The last piece of property was. 
bought from the proceeds of the bar-room and billiard 
saloon. Over the bar-room and saloon he kept a hotel 
which was also run as trust business. The children have 
been supported and educated out of the proceeds of this 
trust business, and all the articles sold—set out in a bill of 
particulars attached—were furnished for the use and benefit 
of the trust estate. Out of the proceeds of this business. 
taxes have been paid on the trust property and all of it 
kept in repair, painted, roofed and floored, when necessary,. 
and every item of the trust estate has been improved by 
the proceeds of this business. 

The goods sold consist of crockery, glass-ware, sugar, 
liquors, plaited silver-ware, and other things necessary for 
the trust business. 

The plaintiffs did not know of the existence of the trust 
estate when the articles were sold, but did not give exclusive 
credit to Lampkin, and now having discovered the trust,. 
and furnished the goods absolutely necessary to carry on its 
business, and the entire trust estate having been improved 
and preserved by this business, they bring suit against the 
trustee to recover the debt out of the trust property. Then 
follow exhibits of will and deeds giving the nature of the 
trust, and an itemized account of the goods furnished to 
Lampkin and so used by him for the trust estate and so 
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beneficial to it. This summary of the declaration is enlarged 
and elaborated by the pleader, but the substance is above 
stated, and the sole point is, was the court right in sustaining 
a demurrer thereto and dismissing the case? We think not. 

The general principle of our law is that no man shall be 
forced into equity if he prefers the law side of the court. 
The Code, section 3032, is explicit upon the subject. It 
declares that “no suitor is compelled to appear on the equity 
side of the court; but he may institute his proceeding for 
an equitable cause of action on the common law side of the 
court at his option, and the court may allow the jury to 
find a verdict, and a judgment be rendered thereon so 
moulded and framed as to give eguztable relief in the case, as 
verdicts and decrees are rendered and framed in equity pro- 
ceedings.” It is surprising that there chould ever have been 
doubt about language so unambiguous. It is codified 
from the act of 1820, Cobb’s Digest, p. 484, and has been 
long the law of Georgia. 

On the subject of trusts and the mode of enforcing re- 
lief against trust estates justly indebted to those having 
claims upon them, our law is equally plain and furnishes a 
simple and ample remedy. This remedy is furnished by 
the act of 1855-6, pamp. laws of Ga., 1855-6, p. 228, 
and is codified from section 3377 to 3382 of the Code, inclu- 
sive. It would seem that notwithstanding the act of 1820, 
above referred to, trust property could only be reached to 
pay trust debts in eyuity before the act of 1855-6, 25 Ga., 
240; but that act furnishes a complete remedy at law. It 
js quite broad and provides that “where a court of equity 
would render the estate liable for the payment of a claim,” 
there the claimant could enforce and collect it in a court of 
law. Code, §3377. All that the suitor has to do to enforce 
it is to set forth in his petition the grounds of his claim, 
how and in what manner the estate is liable therefor, and 
the names of the trustees and of the cestuz gue trust. Code, 
§3378. 


All this has been done in the plaintiffs’ declaration in 
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the case at bar, and if by bill in equity they would be enti- 
tled to relief, then by the express words of the statute they 
are so entitled here. 

Would they be entitled in equity? We think so. In 60 
Ga., 566, equity subjected the income of a trust estate to 
pay a debt contracted to carry on farming operations. The 
only difference is that in that case the cestut que trust was 
a married woman, and that the debt was made with her 
assent, and here they are minors and their father and trustee 
must be construed to have contracted for them as he put 
the goods into their business—business which he carried on 
in their house and for them, and which ¢mproved their 
estate. In the case in the 60 Ga., the indebtedness was 
very unprofitable; it was quite profitable, according to this 
declaration, in the case at bar—supporting the two cestuis 
que trust, educating them, painting and keeping in good 
repair their real estate, and actually purchasing another 
house and lot for them. Seealso 57 Ga., 260; 56 Ga., 309, 
183, 138; 48 Ga., 365; 9 Ga., 223, cited by plaintiffs in 
error, which we think establish the principle that equity 
will relieve in a case like this, and that such relief will be 
granted either in a court of equity or a court of law pro- 
ceeding upon equitable principles, and especially under the 
statutory remedy of the act of 1855-6, codified in sections 
3377 to 3382 inclusive, of our Code. See also Code, §§3562, 
3639; 57 Ga., 340. 

The Code, sections 2313 and 2314, and the cases cited by 
defendant in error, 53 Ga., 226; 56 Ga., 138, 640; 57 Ga., 
24; 59 Ga., 621, 718, 330; 28 Ga., 525; 44 Ga., 61; 48 
Ga., 365, do not conflict with the principle above affirmed. 
An ordinary common law judgment cannot be enforced 
against such property. It requires equitable proceedings 
to reach the property or the income; but these equitable 
proceedings may be, at the option of the suitor, either in a 
court of equity or a court of law; and ineither the verdict 
can be so framed and the judgment so moulded as to collect 
the debt and hurt the estate as little as possible. The same 
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judge in our state is the directing mind on both sides—law 
and eyuity—of the court he governs, and will see to it that 
equity is done on either side of the bench he oceupies; 
especially may the proceedings be had at law when a per- 
fect statutory remedy is furnished by thestatute of 1855-6, 
Code, §§3377 to 3382. If the trust be executed the legal 
and equitable titles meet and merge, and there is no need - 
of any equitable proceeding or special statutory remedy ; 
it is only when executory that such proceedings are neces- 
sary. Code, §2314. An ordinary judgment at law will sell 
the corpus of the estate ifthe trust be executed and the 
legal title vested in the beneficiary ; it requires an eguitable 
proceeding, either at law or in equity, to subject either the 
income or the corpus of an executory trust. It is because 
this is such a continuing execatory trust that it became ne- 
cessary to follow the special statutory remedy provided in 
the act of 1855-6, or to file a bill in chancery, or under our 
optional statute to frame an equitable suit at law. 


Judgment reversed. 


Buack vs. Harper. 


. Exceptions to an award which do not show that it was the result of 
fraud, accident or mistake, or that it is otherwise illegal, are demur- 
rable. 

2. Where the evidence before arbitrators was conflicting, an exception 
to the award that one of the parties procured it by false and fraud- 
ulent swearing is demurrable. 

. Where exceptions are filed they should be sustained or overruled, 
or au issue made up if questions of fact are involved. The court has 
no power to order a new trial before the arbitrators. 


Arbitrament and award. Practice in the Superior Court. 
Fraud. Before Judge Porrte. Oglethorpe Superior Court. 
April Term, 1879. 


Harper and Black had a controversy about certain land. 
The former claimed that he had bought of the latter 244 
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acres at $7.50 per acre ; the latter claimed that the sale was 
of 200 acres at $9.00 per acre. Harper also claimed that 
the land was less than it purported to be, and that he should 
have certain credits allowed him in settlement. The mat- 
ter was submnitted to arbitration. The evidence was con- 
flicting. The arbitrators, on the main issues, awarded in 
favor of Harper. Black filed exceptions to the award sub- 
stantially as follows: 

(1). (2). (7). Because the arbitrators made a palpable mis- 
take of law in admitting in evidence for other purposes 
than to show the amount of money paid, certain receipts 
given by one Doster, for Black, to Harper; and in giving 
undue weight to a statement in such receipts that the 
amount of land was 240 acres. {Doster had authority to 
receive and receipt for the money ; whether he had authority 
to make the representation as to the number of acres, was 
a point in contest. ] 

(3). Because said award was procured by fraud in that 
Harper swore falsely in regard to the main issues in the 
case. 

(4). Because of newly discovered evidence to show such 
false statements, and confirm the evidence of Black. [This 
new evidence consisted in the tax books, which would show 
how much land Harper gave in for taxation; and also the 
affidavit of one Roane to the effect that Harper had made 
statements to him conflicting with those in his testimony.] 

(5). Because the arbitrators made a palpable mistake of 
law in admitting in evidence sayings of Harper in his own 
favor. 

(6). Because the award passed upon issues not submitted 
in writing. [The submission was of “all questions and 
claims between us concerning the sale of, and payments on, 
a certain tract of land,” ete. ] 

(8). Because the award is illegal in being contrary to the 
evidence. 

Counsel for Harper demurred to the objections. The 
court sustained the demurrer except as to the fourth objec- 
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tion. On that ground he ordered a new trial to be had be- 
fore the arbitrators. Both parties excepted. 


Samur. Lumpkin, for Black. 


MoWuorrer Bros.; J. T. Oxive, for Harper. 


Warner, Chief Justice. 


This case came before the court below on exeeptions filed 
to an award of arbitrators under the provision of the 4243d 
section of the Cede. On the hearing of the exceptions 
and a demurrer thereto, the court. rendered the following 
judgment: “An award having been made in this case and 
exceptions filed thereto, and counsel for defendant having 
filed his demurrer to said exceptions, it is ordered that the 
demurrer be sustained to all the exceptions except the 
fourth, to-wit: newly discovered evidence as supported by 
the affidavit of E. G. Roane, and that the case be sent back 
to said referees for a new trial, the same to be had anew, 
and that both parties have at least ten days’ notice of the 
time and place of hearing, with leave to hear any compe- 
tent evidence on the whole case.” To which judgment both 
parties excepted. 

1. 2. There was no error in sustaining the demurrer to all 
the exceptions to the award except the fourth, as to the 
newly discovered evidence. One of the main questions 
contained in the submission for the decision of the arbi- 
traters was whether Black had sold to Harper a tract of 
land containing 240 acres, or whether he had sold him a 
tract of land containing 200 aeres. Upon that question 
the evidence before the arbitrators was conflicting, and 
there is nothing on the faee of the award going te show 
that it was the result of accident, or mistake, nor does it 
appear that the award was the result of the fraud of any 
one, or of all the arbitrators, or parties (except as to the 
sworn testimony of Harper before the arbitrators, which is 
alleged to have been false and fraudulent), or that it is 
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otherwise illegal. See Code §4243, and the cases cited in 
the note to that section, especiaily the case of Anderson vs. 
Taylor, 41 Ga., 10. 

3. In our judgment the court erred in sustaining the 
fourth exception on the ground of newly discovered evi- 
dence, and in ordering the case sent back for a new trial be- 
fore the arbitrators. There is nothing in the section of the 
Code before cited which authorizes any such proceeding. 
If the court overrules the exceptions to the award, then it 
should make the award the judgment of the conrt, but if it 
sustains any of the exceptions to the award, involving mat- 
ters of fact, then the court should cause an issue to be made 
up thereon, which issue shall be tried by a special jury, ete. 
The action of the court is to be confined to the award as 
made, either to confirm it, orto vacate and set it aside, but 
not to having a new award made by ordering a new trial in 
the case. We therefore reverse that part of the judgment 
of the court sustaining the fourth exception on the ground 


of newly discovered evidence and ordering a new trial, and 
direct that the award be made the judgment of the court. 

Let the judgment of the court below be reversed, with 
directions as hereinbefore indicated. 


Newman vs. REAGAN. 


[WarneR, Chief Justice, being engaged as presiding officer of the senate in an 
impeachment trial, did not sit in this case.] 


. An employer is not bound to discharge his clerk immediately on 
the bad conduct of the clerk coming to his knowledge; he may 
wait a reasonable time before taking such extreme measure ; and 
what is a reasonable time in each case is a question of fact for the 
jury. 

. If the clerk, either negligently or for want of capacity, make mis- 
takes about his master’s business detrimental to the latter’s interest, 
the latter may discharge him, and need not wait until the mistakes 
of the clerk work very great damage to him. 
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3. When the discharged clerk sues for his wages, the master may re- 
coup damage done him by the clerk in the course of the business 
about which he was engaged, and which he contracted to do, and 
may, on proper pleadings, introduce vvidence showing loss of goods 
or of customers by the conduct vf the clerk, and the damage, if 
any, resulting therefrom. 

. The great questions in the case are, was the clerk discharged bona 
Jide on the part of the master for bad conduct, or was he discharged 
because the business season was over, and were charges of bad con- 
duct mere pretexts for the discharge? And if rightfully discharged, 
how much did the misconduct of the clerk damage the employer, 
to be deducted by way of recoupment from the wages of the clerk ? 


Master and servant. Contract. Recoupment.  Evi- 
dence. Before Judge Wrieut. Dougherty Superior 
Jourt. April Term, 1879. 


To the report contained in the opinion it is only neces- 
sary to add that the following were among the grounds of 
the motion for a new trial : 

(1.) Because the verdict is contrary to law and the evi- 


dence. 

(2.) Because the court refused to charge the following 
request: “ That the contract of hiring for one year is an 
entire contract, and when made, the law implies an obliga- 
tion on the part of the employee to obey and execute all 
reasonable orders and commands of his master within the 
scope of the business for which he was employed ; and if the 
employee neglects or disobeys such reasonable orders or com- 
mands, it is good cause and legal excuse for his discharge.” 

(3.) Because the court erred in charging the jury as fol- 
lows: “ The only issue for you to try is, did he discharge 
him rightfully, or did he discharge him wrongfully ?” 

(4.) Because the court erred in charging the jury, in cub- 
stance, that if plaintiff failed at any time to perform his 
part of the contract, and it came to the knowledge of de- 
fendant, if he accepted his services for a considerable 
length of time thereafter, he could not go back and discharge 
him, and not be liable for his services for the time he had 
him; that from retention by the employer after knowledge 
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of failure by the employee, would arise a presumption that 
it was conconed. 

(5.) Because the court erred in charging that “a simple 
mistake that works no great loss would not be a violation 
of a contract unless that mistake was of a negligent charac- 
ter, and worked very great damage to the defendant,” 

(6.) Because the court rejected evidence tending to show 
the effect of the employee’s conduct on the employer’s bus- 
iness. 

The motion was overruled, and defendant excepted. 


H. Moreay ; Lewis Arnuer, for plaintiff in error. 
D. H. Pop, for defendant. 


Jackson, Justice. 


A clerk was discharged by his employer ; he brought suit 
for wages for the year for which he was employed ; the jury 
gave him a verdict, and the employer made a motion for a 
new trial, which being refused, he excepted, and the case is 
before us for review. 

1. We think that the court went too far in charging that 
if the clerk was guilty of bad conduct, the employer should 
discharge him immediately, or it would be too late to fall 
back upon such conduct as a reason for the discharge. 
There was evidence of bad conduct, oran attempt to prove 
it, some months before, and there was evidence going to 
show bad conduct a few days before the clerk was dis- 
charged. We are of opinion that the court should have 
instructed the jury that the employer must act in a reason- 
able time after the conduct of the clerk of which he com- 
plained, and left the jury to judge of what time would be 
reasonable under all the facts of the case. 

2. If the servant misbehaves, or if he make mistakes 
about his master’s business, so that he does not suit the 
place for which he was employed, the employer may, bona 
Jide on account of such mistake, discharge the servant ; and 
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the court should not have charged that “a simple mistake, 
that works no great loss, would not be a violation of a con- 
tract, unless that mistake was of a negligent nature and 
worked very great damage to the defendant.” The extent 
of the damage and the reasonableness of the discharge in 
consequence of the mistakes of a clerk, are questions for 
the jury, and the court laid too much emphasis on the de- 
gree of damage which would authorize a discharge, when 
he said that the mistake must have resulted in very great 
damage 

3. We see no reason why the defendant could not recoup 
for any damage done him by the clerk springing out of the 
contract of hire. The clerk contracted to serve the em- 
ployer faithfully and well, and if he failed to do so, and 
thereby endamaged him, the amount of such damage might 
well be pleaded by way of recoupment, and the plaintiff's 
salary diminished to that extent. To that end the defend- 
ant wasentitled to introduce any evidence going to show loss 
of custom, or other injury, if any, by the bad conduct of 
the clerk, and the extent to which he was damaged thereby. 
Of course, if there were such evidence and recoupment 
was pleaded, which seems to be the case, though perhaps the 
plea needs amendment, the court should not have contined 
the case to the single issue of rightfulness or wrongfulness 
ofthe discharge. Juchtervs. Boehm, Bendheim & Co., last 
term. That is the main question ; but if decided for the de- 
fendant, then the clerk could recover only his wages up to 
the discharge, less such damage as the employer had received. 

Looking at the case in its entirety, while the verdict may 
be right, we think that there is such conflict as requires a 
good, substantial, legal charge ; and the court went too far, 
in our judgment, in requiring the defendant to show great 
damage before he could discharge his clerk, and in requir- 
ing him to act immediately on the happening of the bad 
conduct of the clerk. How far these charges may have 
misled the jury, or how they may have been affected by 
them in finding their verdict, we do not know. It is best 
that the case be tried again. 
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4. There is nothing in the demurrer, and the other allega- 
tions of error strike us as immaterial. The questions are, 
was the master, in view of all the facts proven, justifiable in 
discharging his servant, or did he tire of him on account of 
the approach of dearth of business, and discharge him on 
mere pretexts? and, if he was right in discharging him, what 
amount had the clerk damaged him to recoup against his 
wages ?. See, cited by plaintiff in error, 55 Ga., 75 ; Smith’s 
Master and Servant, original pages 73-76. 

Jadgment reversed. 












Horrman vs. BARTHELMESS. 





M. had wrongful possession of a watch belonging to H. B., a detec- 
tive, telegraphed to H. that he could recover the property for $50.00. 
She replied that she would send the money. In the meantime M. 
sent the watch by express to H. . arrested M., and by imprison- 
ment caused him to have the watch returned before delivery by the 
express company: 

Held, that possession so obtained was illegal, and a lien for services 

did not attach to the property. 













Lien. Officer. Possession. Before Judge Fiemine. 
Chatham Superior Court. May Term, 1879. 







Reported in the decision. 






A. P. & S. B. Avams, for plaintiff in error. 


R. R. Ricnarps; J. R. Saussy, for defendant. 






Warner, Chief Justice. 









On the 30th of July, 1878, Lucy M. Hoffman, as plaintiff, 
sued out a possessory warrant against George S. Barthelmess, 
defendant, under provisions of section 4/132 of the Code, to 
recover the possession of a certain described gold watch 
and chain and trinkets attached thereto. On the hearing 
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of the case before the justice who issued the warrant, he 
awarded the possession of the property to the plaintiff, 
upon her giving bond in terms of the law ; whereupon the 
defendant sued out a certiorari, and brought the case into 
the superior court, on the hearing of which upon the 
amended answer of the justice, the court sustained the 
certiorari, and decided that the defendant was entitled to 
the possession of the property until the plaintiff in the 
possessory warrant paid him fifty dollars for services which 
he claimed ; whereupon the plaintiff in the possessory war- 
rant excepted. 

It appears from the evidence in the record that the watch 
and chain, ete., were the property of the plaintiff, and were 
taken from her possession in Charleston, South Carolina, 
by one Mathews, on the 18th of July, 1878, and carried by 
him to Savannah. On the 26th of July, the defendant, 
who was a detective, voluntarily wrote a letter to the plain- 
tiff at Charleston, in which he stated that Mathews was in 
Savannah, and had a gold watch and chain, ete., which he was 
informed were her property ; also “do you want him arrested 
and if possible the property secured, if so dispatch me at 
once; will cost you $50.00, or one-half of the property re- 
covered, as you may prefer. It wil! be sufficient to say 
‘arrest and detain him,’ and write in full afterwards.” On 
the 27th of July the plaintiff sent the following telegram 
to the defendant: “Money will be sent on Monday.” It 
also appears from the receipt of the Southern Express 
Company, and other evidence, that Mathews had sent the 
watch and chain, ete., by express to the plaintiff at Charles- 
ton on that same day, the 27th, and they would have been 
delivered to the plaintiff in Charleston on Monday the 29th 
if they had not been recalled ; the 28th being Sunday, no 
freight was delivered on that day ; they reached Charleston 
on the night of the 27th. On the 28th defendant arrested 
Mathews and demanded of him the watch and chain, who 
then showed him the express receipt; defendant told him 
that was not satisfactory, and took him to the barracks, and 
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he was locked up; defendant was not a county officer, and 
had no warrant to arrest Mathews. Defendant testified 
that he then went to the express office and ascertained that 
the watch and chain could be returned on Mathews’ order, if 
they had not been delivered to the plaintiff in Charleston ; 
he then returned to the barracks and told Mathews there 
was but one way for him to get his reward, and that would 
be to get possession of the property, that if the plaintiff 
got possession of the property he would never get it. 
Mathews then gave defendant an order for the return of 
the property, and asked him to release him ; defendant told 
him that he would have to keep him in confinement until 
late in the evening; defendant then gave the order from 
Mathews for the return of the property to Mr. Adams, the 
express-man, and requested him to have the property re- 
turned to him, the defendant, and it was returned by ex- 
press and delivered to him, the defendant, and Mathews 
was released from imprisonment. 

This is a brief statement from the voluminous record 
before us as to the means employed by the defendant to 
obtain the possession of the property in controversy, and 
the question is, whether the defendant was entitled to retain 
the possession of the property thus obtained as against the 
plaintiff in the possessory warrant until his claim for ser- 
vices was paid ? 

Assuming that the defendant would have had a valid 
lien upon the property in his possession for services ren- 
dered, if that possession had been lawfully obtained, yet in 
this case his possession of the property as against the plain- 
tiff, was not lawfully obtained, and therefore he had no 
possession of the property on which his lien for the services 
claimed by him could be based. The property had been 
shipped and consigned to the plaintiff by Mathews before 
the defendant had arrested him, and plaintiff would have 
received it but for the manipulating process of the defend- 
ant with Mathews in arresting and imprisoning him with- 
out any legal authority, and thus procuring an order from 
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him for the return of the property so as to enable him, the 
defendant, to get it into his possession, which he had never 
had before. Vossession of property obtained in that way, 
is not the kind of possession upon which a lien can be as- 
serted for services claimed to be due in obtaining that pos- 
session as against the plaintiffs right of possession, in view of 
the facts disclosed by the record in this case. The sustain- 
ing the certiorari and reversing the judgment of the jus- 
tice was error. 
Let the judgment of the court below be reversed. 


Ricuarps & Brorner et al. vs. Myers & Marces et al. 


A judgment rendered before a mortgage is recorded has a superior lien 
upon the property, though at the time of the rendition of the judg- 
ment the mortgage has been foreclosed and the mortgage fi. fa. 
levied. The lien of a mortgage is in the contract, and not in the 
judgment of foreclosure. 


Mortgage. Judgments. Before Judge Sneap. Mce- 
Duffie Superior Court. March Term, 1879. 


This was a money rule against the sheriff for the distri- 
bution of a fund in his hands. The facts were as follows: 

Myers & Marcus and others held judgments against 
Overton. Richards & Bro. and Pitts held unrecorded mort- 
gages upon the goods which produced the fund, of older 
date than the judgments. The mortgages, however, were 
foreclosed, and the execution on one of them levied before 
the judgments were obtained. The court ordered the money 
paid to the judgments, and the mortgagees excepted. 


Tuomas E. Watson, by brief, for plaintiffs in error, cited 
Code, g§1955, 1957, 5145; 24 Ga., 305; 29 Jb., 307; 25 
Lb., 687; 13 7b., 443; 4 Zb., 161; 61 2b., 296; 46 Zd., 296; 
act of 1827, Cobb’s Dig., 172, §33. 
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W. D. Torr, by brief, for defendants, cited, besides the 
Code, 59 Ga., 467; 46 Ib. 257; 40 Jb., 540; 52 Jd., 598. 


BLEcKELEY, Justice. 


By the Code, §1955, the time limited for recording a 
mortgage so as to afford complete protection to the lien 
from and after its creation, is three months from the date 
of the instrument. Other sections declare the consequences 
of failure te record thus early ; section 1960 says “ the due 
record of a mortgage, though not made in the time pre- 
scribed, is notice from the time of record to all the world ;” 
and section 1957 postpones a mortgage of this class to “ all 
other liens created or obtained” prior to the actual record, 
unless the younger lien is created by contract, and is taken 
with notice of the mortgage. In the present case the 
younger lien competing for the money with the mortgages 
is a judgment lien ; and a judgment lien is not created by 
contract, but arises by operation of law. 59 Ga., 466. That 
the mortgages were foreclosed and the fi. fu. as to one of 
them levied prior to the rendition of the judgment, makes 
no difference in the relations of the liens to one another. 
The lien of a mortgage is in the contract, not in the judg- 
ment of foreclosure, and the ft. fa. and levy do not aid the 
lien, but are the means of enforcing it. 7 Ga., 498, 499, 
500, (text of the opinion). It is not suggested that fore- 
closure took place within three months after the dates of 
the mortgages ; and did that fact appear, we do not know 
that it would have been any substitute for actual recording. 
There is no indication in the statute that such would be its 
effect. 

Judgment affirmed. 
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Soorr vs. Arwet e¢ al., administrators. 


1. Where suit was brought in a justice court in the name of ‘‘ Reuben 
Atwell, James Atwell, agent, vs. John Scott,” and defendant con- 
fessed judgment and appealed, there was no error in allowing the 
summons to be amended by striking the name of Reuben Atwell 
and the word “ agent,” and adding after the name of James Atwell, 
the words ‘‘and John J. Polhill, administrators of Reuben Atwell, 
deceased,” and in refusing to dismiss the case because Reuben At- 
well was dead before it was brought. 

. The statute of limitations does not run against an estate from the 
death of the decedent until the granting of permanent letters of 
administration. It does not begin to run upon the grant of tempo- 


rary letters. 


Amendment. Pleadings. Justice courts. Administra- 
tors and executors. Statute of limitations. Before Judge 
Jounson. Jefferson Superior Court. November Adjourned 
Term, 1879. 


Reported in the decision. 
R. W. Carswe t, by brief, for plaintiff in error. 


Cams & Porat, by Z. D. Harrison, for defendants. 


Warner, Chief Justice. 


The bill of exceptions and brief of evidence show the 
following facts: The plaintiff in error, John Scott, on the 
22d day of December, 1870, made and gave to Reuben At- 
well, deceased, his six promissory notes, for the aggregate 
principal sum of $579.75—all of said notes teing of said 
date and becoming due one day after the date thereof. 
On the 26th day of January, 1875, Reuben Atwell died. 
Temporary letters of administration on his estate were 
granted to defendants in error, James Atwell and John J. 
Polhill, on the 1st day of February, 1875, and permanent 
letters of administration on said estate were granted to 
them on the first day of March, 1875. Said administrators 
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brought suit on the six notes in the justice court against- 
John Scott, and the original summons in each case was issued 
by the justice of the peace on the 28th day of January, 
1877, and was served by the constable on February 20th, 
1877. At the judgment term of said cases in the justice- 
court John Scott (the defendant therein) appeared, and by 
his counsel confessed judgment in each of said cases, with 
the right of appeal, and then appealed said cases to the 
superior court of said county. 

When said cases came on for trial, at the May term, 
1878, of Jefferson superior court, by consent of parties and 
counsel, an order was passed by the court consolidating the 
six cases, and directing that they be tried as one case. The 
case as stated in each original summons was as follows: 
“ Renben Atwell vs. John Scott, James Atwell, agent.” 

Counsel for John Scott moved the court to dismiss said 
case on the ground that there was no party plaintiff therein, 
it being admitted on both sides that Reuben Atwell had 
been dead nearly two years before the suits were brought 
in the justice court, which motion was overruled by the 
court, and the plaintiffs, on motion of their counsel, were 
permitted to amend said summons by striking therefrom 
the name of Reuben Atwell and the word “agent,” and 
inserting in lieu thereof the words “James Atwell and © 
John J. Polhill, sdministrators of Reuben Atwell, de- 
ceased.” The defendant John Scott had filed his plea that 
the right of action on said notes was barred by the statute 
of limitations when suit was instituted upon them in the 
justice court, and on the issue thus made the case pro- 
eeeded to trial. 

The evidence submitted to the court and jury on the 
trial of said case showed the following statement of facts: 
that the notes sued on were due on the 23d day of Decem- 
ber, 1870, and that the summons issued in each case was 
dated on January 28th, 1877; that said Reuben Atwell died 
either on the night of the 25th or on the morning of the 
26th of January, 1875; that temporary letters of adminis- 





766 SUPREME COURT OF GEORGIA. 
Scott vs. Atwell ef al., administrators. 


tration on his estate were granted to said administrators on 
February Ist, 1875, and that permanent letters of adminis- 
tration on said estate were granted to them on March Ist, 
1875. The verdict of the jury, under the charge of the court, 
was a finding for the plaintiffs of the principal amount 
due on said notes, with interest from the time they became 
due. 

The defendant, John Scott, filed his motion for new trial 
in said cases, which was based on the following grounds, 
to-wit: 

1. It appeared by the original summons issued in said 
case by the justice court, that suit was instituted in the 
name of Reuben Atwell, plaintiff, vs. John Scott, defend- 
ant, and after both sides had announced themselves ready 
for trial, it being proven before the court, and admitted by 
counsel for plaintiffs, that Reuben Atwell had been dead 
for nearly two years previous to the date of said summons, 
counsel for the defendant moved to dismiss said case be- 
eause there was no party plaintiff to the same, which mo- 
tion was overruled by the court, and the defendant now 
says that the court erred in said ruling. 

2. The name of James Atwell, agent, appeared in said 
- original summons, and counsel for plaintiffs moved to amend 
said summons by striking therefrom the name of Reuben 
Atwell] and the word agent, and inserting therein James 
Atwell and John J. Polhill, administrators of the estate of 
Reuben Atwell, deceased, so that the plaintiffs in said case, 
as stated in said amended summons, would be “ James Atwell 
and John J. Polhill, administrators of the estate of Reuben 
Atwell, deceased,” which motion was sustained by the court, 
and said amendment was made, and the defendant says that 
the court erred in said ruling. 

3. After the evidence had been submitted to the court 
and jury, and both sides had closed, counsel for defendant 
moved to dismiss said case on the ground that the notes, 
the subject matter of the suit, were barred by the statute of 
limitations at the time the suits were commenced upon them 
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in the justice court, which motion to dismiss said case was 
overruled by the court, and the defendant says that the 
court erred in said ruling. 

4. Because the court erred in its charge to the jury, that 
the statute of limitations was suspended and did not run 
as against said notes (the subject matter of the suit) during 
the period of time from the death of Reuben Atwell, the 
maker thereof, to the granting of permanent letters of ad- 
ministration on his estate. 

5. Because the court erred in its charge to the jury, that 
on the death of Reuben Atwell the statute of limitations, 
in its application to said notes, was suspended, and did not 
commence to run again at the time of the granting of tem- 
porary letters of administration on the estate of Reuben 
Atwell, but that said suspension continued until the time 
of granting permanent letters of administration on his 
estate, at which time the statute again commenced to run 
against said notes. 

, Because said verdict is contrary to the evidence. 

7. Because said verdict is contrary to the law. 

8. Because said verdict is contrary to the law and evi- 
dence. 

When said motion for new trial was heard, counsel for 
movant submitted to the court, with the brief of evidence, 
the affidavit of Bryant McDaniel, who swore that he was 
an attending physician with said Reuben Atwell during his 
last illness, and that said Reuben Atwell died on the 26th 
day of January, 1875. 

On the hearing of said motion the same was overruled 
by the court, on each and all of the grounds stated therein, 
whereupon the defendant excepted. 

1. The suits in the justice court were awkwardly 
brought, but James Atwell, one of the administrators, was 
a party plaintiff, and the defendant had filed no plea of 
misnomer in the justice court, but had confessed judgmen 
and entered an appeal, and we will not control the discretion 
of the court below in refusing to dismiss the case and allow- 
ing the amendment to be made as set forth in the record., 
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2. The notes became due on the 23d of December, 1870- 
The defendant had all of that day to pay them, and the statute 
did not commence to run in his favor until the 24th of 
December, 1870. The suit was commenced on the notes 
on the 28th of January, 1877. Connting out the time 
during which the statute of limitations was suspended, 
from the death of Keuben Atwell, the intestate, on 
the 26th of January, 1875, to the grant of permanent 
letters of administration on his estate on the Ist of 
March, 1875, the plaintiffs’ action was not quite barred, 
according to our calculation, at the time of the commence- 
ment of the suits on the notes in the justice court, but 
would have been barred if the running of the statute 
was only suspended to the time of the granting of the tem- 
porary letters of administration on the Ist of. February, 
1875 ; and the question is whether the running of the 
statute was suspended from the death of the intestate to the 
time of the granting of the temporary letters, or to the time 
of granting the permanent letters of administration. The 
292sth section of the Code declares that the time occurring 
between the death of a person and representation taken 
upon his estate, shall not be counted against his estate, pro- 
vided snch time does not exceed five years, ete. Whilst it 
is true that this court has held that a temporary adminis- 
trator can sue in certain cases, still we think that the above 
cited section of the Code contemplates a permanent and 
not a temporary representation upon the decedent’s estate 
before the statute will commence to run against it, and 
auch is the interpretation which we give it. 

3. In view of the facts of this ease as disclosed in the 
record, there was no error in overruling the defendant’s mo- 
tion for a new trial. 

Let the judgment of the court below be affirmed. 
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Lone et al. vs. Mitrcuett. 





[Warner, Chief Justice. being engazed as presiding officer of the senate in an im 
peachment trial, did not sit in this case.] 







. Though the heirs of an estate, if all be of age, may distribute it so 
far as they are concerned, and by agreement among themselves 
have a consent decree informally rendered at chambers so as to 
bind themselves, yet such decree will not bind a creditor without 
notice and no party thereto. The release of the executor by such 
deciee from his trust will not discharge so far as such creditor is 
concerned, 

2. Whatever may be the general rule in regard to judgment creditors 
seeking in equity to subject property distribu'ed to the heirs at 
at law being required not only to set out the judgment but the en- 
tire pleadings antecedent to it, and to develop the character of 
the debt as that of the estate, yet where one of the distributees 
is the executor against whom the judgment was rendered and 
the bill and exhibits show that he claims and is in possession of 
much of the estate under the distribution himself, it is unneces- 
sary to do so. He was served with notice to answer to the 
debt before the judgment at law was had; and it was his business 
then to ascertain its nature and to defend it. If the other heirs are 
not estopped from attacking the debt as that of the estate, he at 
least is so estopped. 

3. The demurrer being general as to all the defendants, including the 
executor against whom the judgment was rendered, would have 
been properly overruled, but that there is no allegation of the in- 
solvency of the executor, and the remedy, without such allegation, 

is complete at law. 




























Administrators and executors. Estates. Debtor and 


ereditor. Estoppel. Equity. Pleadings. Before Judge 
©risp. Lee Superior Court. March Term, 1879. 






Reported in the opinion. 






R. F. Lyon ; W. A. Hawkins, for plaintiffs in error. 






Warren & Hosss, for defendant. 






J AcKsON, Justice. 


Warren Mitchell brought his bill against defendants, al- 
deging that he had obtained judgment against the estate of 
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their father; that the estate had been distributed by agree- 
ment among themselves, under a decree rendered by con- 
sent at chambers; that thereby the estate in lands had been 
divided ; that he, the creditor, was mo party to such consent 
or decree, and that the discharge of the executor by such 
consent decree could not affect him, and in this bill he 
sought to subject the land so divided te a judgment ren- 
dered against the executor after his discharge or release 
from the trust under the consent decree. The exhibits to 
the bill show this judgment but no declaration or other plead- 
ings thereon, and they show an agreement to pay any law- 
ful debt against the estate by the distributees or legatees. 

To this bill defendants demurred on the ground that 
there is no equity therein, that the pleadings which led to 
the judgment are not set out, nor the character or nature of 
the debt; that defendant, H. L. Long, was not executor 
when the judgment was had, because he was discharged by 
the consent decree, and that i nowhere appears that the 
debt was a debt of testator or had benefited the estate. 
The court overruled the demurrer, and the defendants 
excepted. 

1. The executor could not be discharged by this consent 
decree, to which the creditor was no party, so as to affect 
the creditor or his rights in any respect whatever. 55 Ga., 
449. Therefore the judgment is as good as if obtained be- 
fore such consent decree, rendered at chambers, had re- 
lieved him from his trust. The ordinary must grant the 
discharge to make it binding on all interested, and that 
after due notice to all interested. Code, §§2606, 331. On 
a case regularly made and al parties in interest served, 
a court of chancery could discharge on final decree; 
but not in a case like this, done by the consent and agree- 
ment of the heirs inter sese and decided privately at cham- 
bers. 

2. It may have been better to have set out the entire plead- 
ings and the nature of the debt, but in this case, however 
the general rule may be in cases to subject the property of 
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heirs after distribution to debts of a decedent, we are clear 
that it is unneceseary, because the executor is one of the heirs, 
and the bill is brought to subject the share he got as well 
as those of his brothers and sisters, and it appears that he 
got a larger share—one-half—from the claim affidavit put in 
by himself. If he made the debt his share ought to pay 
it; if the testator made it or the defendant, as executor, 
made it for the estate, legitimately, all ought to contribute. 
In either event the bill ought to be retained, unless some 
good reason other than this appears for its dismissal. 
For the reason that he was served with process to an- 
swer plaintiff's cause of action, he ought to have known all 
about the debt and defended it; and his mouth, to say the 
least, is closed by the judgment, unless attacked for fraud 
in obtaining it, or other ground recognized in equity. 
Through him it is questionable if all the heirs are not. 
bound. He was still their representative so far as this cred- 
itor is concerned. The estate was unadministered as to 
him. 54 Ga., 299. 

3. The demurrer is general and seeks to dismiss the bill 
as to all the defendants, this executor included. It should 
not have been dismissed as to any, especially as to him, on 
the grounds heretofore considered. Had it been special: and 
contined to some of the defendants, it would not have dis- 
posed of the whole case finally, and could not have been 
brought here for review ; nor can we now, in reviewing the 
case, order it dismissed as to some of the defendants, even 
if we thought such disposition should be made of it, which 
we do not mean even to intimate. 

The fact is that these heirs have agreed to pay this debt, 
if a debt of the estate ; it seems to be such a debt from the 
judgment against the executor, whe is one of them; and it 
would be inequitable in the absence of all answer and ex- 
planation by him to leave it unpaid out of the estate which 
was in his hands, as executor, when the debt was due in 
1868—for the judgment shows interest was counted from 
that date—and which he with the others privately distrib- 
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uted without notice to this creditor. But this judgment is 
good and conclusive of assets as to this executor, and may 
be recovered out of him at law, if he is able to pay it. It 
is not averred that he is insolvent and unable to pay it; 
therefore, without such allegation, the bill is demurrable 
and must be dismissed unless amended in this respect. See 
61 Ga., 602; 54 7b. 363; 56 Zd., 395. 
Judgment reversed, with leave to amend. 


Muuers vs. Tue Crry Counom or Aveusra. 


1. Though the corporation of Augusta, as proprietor of the Augusta 
canal, be not bound by express contract to supply a given head of 
water to a particular mill, nor to abstain from making alterations in 
the canal which will reduce the fall at such mill and impede or ob- 
struct the accustomed action of its wheels by backwater, yet, the 
corporation cannot capriciously and without just cause withhold 
a due supply of water, nor can it make alterations in the canal inju- 
rious to the efficient working of the particular mill, unless they are 
needful and proper alterations, and consistent with sound princi- 
ples as applied to the nature of the enterprise and to the business 
relations and circumstances of the corporation towards the various 
mills and manufacturing establishments situated along the canal and 
deriving water-supply therefrom. 

- There was enough evidence submitted by the complainants to make 
it proper for the jury to pass upon its sufficiency. 


Municipal corporations. Canals. Non-suit. Before Judge 
Syeap. Richmond Superior Court. April Term, 1879. 


The complainants brought their bill, alleging that the 
City Council of Augusta, by an ordinance passed March 15, 
1845, and by a supplemental ordinance passed July 7, 1845, 
provided for the construction of a canal for “manufactur- 
ing and other purposes,” from Bull Sluice, on the Savannah 
river, into the city of Angusta, and on December 27, 1845, 
upon application, received from the general assembly an act 
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of incorporation, whereby the said City Council and others 
contributing to the expense of constructing said eanal, and 
their assigns, were made a body corporate under the name 
of the “Augusta Canal Company,” with “power in the name 
and behalf of the said company, to make all contracts, and 
for the use of the water of the same for manufacturing and 
other purposes.” That on Mareh 2, 1852, the City Couneil 
of Augusta, being the owners thereof, and in order to util- 
ize the water from said canal, and by water rentals there- 
from to reimburse themselves for the cost of its construc- 
tion, bargained to one Ogleby a certain lot of land on the 
line of said canal, between the second and third levels 
thereof, for the purpose of building and maintaining thereon 
a manufactory of cotton gins, ete., the machinery of which 
was to be driven by water from said canal, which, with the 
consent of defendant, was transferred to T. J. Cheely, and 
a bond for title executed therefor to said Cheely, who pro- 
ceeded to erect said manufactory upon said lot, and to con- 
struct the necessary appurtenances thereto, in the shape of 
a forbay, flume, pen-stock and waste-weir for the applica- 
tion to and use of water from said canal by said mill. That 
afterwards, on February 1, 1855, a contract for the use of 
water from said canal by said mill, was duly executed 
between said Canal Company and said Cheely, for the term 
of five years, wherein said Cheely was bound to “have said 
mill and machinery in full operation by the first day of 
June next (1855), and that if said mill and machinery is not 
in full operation by that time, the water rent shall then 
begin and become due and payable as above mentioned.” 
That said Cheely having failed to pay for said lot of land, 
the said City Council afterwards, on August 5, 1856, con- 
veyed the same (with others in said deed described lying 
next thereto) to James Brown, “together with all and singu- 
lar the rights, members and appurtenances thereof what- 
soever, to the said lot or parcel of land, or in anywise ap- 
pertaining, and the remainders, reversions, rents, issues, and 
profits thereof, and every part thereof, to have and to hold, 
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etc,” said mill being then built and in receipt of water 
from said canal. That at the date of the contract, the 
building of the mill, and from the construction of said 
canal, until the acts complained of, the head and fall of 
water, or difference between the surface of water in the 
second and third levels of said canal was thirteen feet. 
That the flumes, pen-stocks, waste-weir, and all other nec- 
essary contrivances to carry water from said second level of 
the canal to said mill upon and through said land to the 
third level of said canal, which, together with the right to 
use said water therefrom, as provided in said contract, until 
its expiration, and thence forward as might be agreed upon 
as necessary to the use of said mill, was an appurtenance, 
right and member appertaining and belonging to said land, 
and passed to the said James Brown and his assigns under 
the aforesaid deed. That as contemplated by said sale and 
purchase, said lot of land, with the additions made thereto 
by purchases from time to time from said City Council, 
and the contract for the use of water thereon, have ever 
since been used for the purposes of manufacturing, That 
in 18— said mill was converted into flour-mills, and have 
been from time to time enlarged with the knowledge 
and acquiesence of said City Council and Canal Company, 
and said Canal Company and City Council have continued 
to furnish water for their use and operation as required, 
and received pay therefor. That in 187-, with the know- 
ledge and acquiesence of said parties, R. F. Urquhart, the 
then owner, enlarged the flames, pen-stocks, waste-weir, 
and other appurtenances for receiving water from said canal 
by said mills, and constructed them upon their present 
plan, and said parties thenceforward furnished the requisite 
supply of water through the same, without objection. In 
1874, complainants bought said lot of land, with the mills 
and appurtenances thereon, under a regular chain of title 
from said City Council, for $16,500, at which time said 
mills were receiving the necessary supply of water to run 
the same at the original head and fall of thirteen feet. 
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That shortly after their purchase, with the full knowledge 
and acquiesence of the Canal Company, and relying on the 
original and then existing head and fall of water at said 
mills of thirteen feet, in order to complete the facilities 
and conveniences of said mills, and to make them first-class 
throughout for the manufacture of superior grades of flour, 
meal, etc., and to utilize the volume of water then passing 
through said mills, complainants, at a further expense of 
$20,000, thoroughly overhauled the mill buildings, taking out 
the old wheels and machinery and putting in new and the 
most improved wheels and machinery, and erected a store- 
room or warehouse for the productsthereof. That upon the 
completion of those improvements, and the starting of the 
mills, the supply of water theretofore furnished and then 
existing, was found most ample and abundant, and which 
continued to be abundant so long as the said head and fall 
of thirteen feet was preserved. That on January 1, 1875, 
complainants bought of defendant the adjoining lot of 
land, and added to said mill-tract ata further cost of $500 ; 
that in 18/7,the canal and all appurtenances was conveyed by 
the Augusta Canal Company to the City Council of Augusta, 
and said City Council was thereby formally vested “with 
all the power, authority and privileges conferred on said 
company by the act incorporating it, and shall be subject 
to all the liabilities therein prescribed.” That prior thereto 
the said City Council enlarged said canal, on its first 
level, from its former capacity of 700 horse power to 1400 
horse power, which greatly increased the volume of water 
which was applied to the mills on said first level, with race- 
ways emptying therefrom into the second and third levels, 
and which, since said enlargement, have been permitted to 
use 2 34-100 times more water than before, to say nothing of 
the great waste of water through their connections and 
appurtenances. That no enlargement was made of the seeond 
and third levels, sothat this greatly increased volume of 
water could be received and discharged by these levele— 
(being fully three times the amount they were buiit to 
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receive)—the inevitable result of which was to raise the sur- 
faces thereof and to reduce the head and fall as previously 
fixed. That owing to the favorable location of complain- 
ants’ mill, on the extreme eastern end of the second level, 
and remote from the race-ways of the mills on the first 
level, with the exception of the sluggish flow of the water 
in the third level eastof Marbury street wasteway from the 
discharge of this increased volume of water from the firet 
and second levels throngh this wasteway, complainants had 
escaped much of the evil resulting from the failure to pro- 
portionately enlarge the second and third levels, until March, 
1877, when the said City Council, under pretext of facili- 
tating the flow of water to the eastern end of the second 
level, and thereby washing out mud accumulations therein 
(the real purpose and design being by a reduction of the 
surface of the second level to relieve mill No. 2, of the 
Augusta factory of back-water caused by the use of said 
mill of double the quantity of water without enlarging its 
race- way), constructed near the mill of complainants a waste- 
way from the second to the third level ‘of said canal, and 
within forty feet of the flume of their mill, and so ar- 
ranged below the surface of the said second level as to cause 
the water to flow over the same to the depth of four inches, 
and to reduce the surface of the second level (as existing 
prior to the constraction of this waste-way) | 57-100 feet, 
and to raise the surface of the second level two feet, thus 
reducing the head and fall between said levels from thirteen 
feet to nine and a half feet. That said new waste-way is a 
perversion of the original plan of said canal as it ex- 
isted from its construction in 1847 to 1877. That the nat- 
ural and original waste-way between said levels is at Mar- 
bury street near the Augusta factory. That the new one 
near the mills of complainants was built under the advice 
and direction of P. 8. Holden, who, besides being the super- 
intendent of said canal, is the employee as engineer and— 
of the Augusta factory, and by whom the wheels in said 
mill No. 2, and their water-appurtenances were put in posi- 
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tion and remain under his control—that the purpose named 
and pretext given for the vonstruction of said new waste- 
way are ridiculouns—that it cannot possibly work any such 
result, but the contrary, and its construction is the result of 
over zeal upon the part of Hoiden, who is enabled by his 
position to favor the factory at the expense of the other 
water-tenants of the canal, and whose rights are, in many 
respects, antagonistic to the factory, whose employee he is. 
That the members of the City Council are without knowl- 
edge or experience in the maintenance and supervision of 
a great water-power like the canal, and have of necessity to 
rely upon and be governed by the opinions of their said 
superintendent and engineer, to which fact is largely due 
the failure of complainants to secure redress of their griev- 
ances. 

That as soon as the ruinons consequences of this waste- 
way were disclosed, complainants thought it only necessary to 
bring the matter to the attention of defendant to have it 
remedied, in which reasonable expectation they were dis- 
appointed, as their complaints and protests were wholly 
fruitless ; that just prior to the bringing of this bill, upon 
renewing their protest against the ruin of their property by 
a course not only perversive of the original plan of the 
canal, but had and continued in the interest of one tenant 
against another, thereby discriminating among tenants 
entitled to equal rights, and the same enjoyment of the 
use of property constructed and authorized for the equal and 
just use and enjoyment of the public, without so much as a 
respectful hearing or inquiry into the complaint of the com- 
plainants, they were informed that said waste-way had been 
built to wash out the canal; whereupon complainants pro- 
posed, if such was the real purpose, and would be so used, 
that it would not and could not greatly injure complainants, 
and that if defendant would restore the head and fall by 
raising the lip of the waste-way for that purpose, that com- 
plainants would make no objection to it and its use for 
washing out said levels—which proposition was declined, 
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and defendant then urged that complainants had no rights 
in the premises, as they had no contract for water from said 
canal in writing, and the verbal agreement for the use of 
the same was not binding, and that neither the purchase of 
said lots along said canal from said City Council for the 
purpose of building and operating mills thereon to be run by 
water from said canal, and the conveyance thereof by coun- 
cil with the appurtenances to and the use of water by said 
mill, the large expenditure of money in improving and 
enlarging said mills upon the faith of the then water supply, 
nor the fact of having received water from said canal for 
said mills and the payment therefor for over twenty years, 
gave them any rights in the premises; and that unless com- 
plainants would forego their aforesaid grievances and apply 
for a new contract for the use of water by said mills under 
the changed status of said head and fall of water, that said 
City Council would cut off said water entirely from said 
mills, which threat complainants are satisfied defendant 
will carry into execution if not restrained. That the effect 
of the said waste-way in reducing the head and fall has so 
reduced the power of the mills as to decrease their produc- 
tion more than one-half, the prodact being before 75 barrels 
of flour and 600 bushels of meal, and since 35 barrels of 
flour and 300 bushels of meal per day. That said waste- 
way, as now used, is wholly unnecessary to any intelligent 
or legitimate purpose in the management of said canal, and 
is not needful or necessary to the full enjoyment of any 
right or interest claimed by any person or corporation using 
water from the same ; that its construction and use is a de- 
parture from the plan of said canal and an injury thereto 
—that the Marbury street waste-way is the original and nat- 
ural outlet for the water froin the second to the third levels, 
and is ample for said purpose, and does not injure any one, 
as the mills were built with reference thereto. 

The prayer of the bill is for injunction to prevent the exe- 
cution of the threat to cut off water, and especially to enjoin 
the use of said waste-way to reduce the head and fall of water 
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between the second and third levels as theretofore existing,. 
and for damages for injury done thereby, and general relief. 

Complainants made by their testimony substantially the 
case presented by their bill. At the conclusion of their 
evidence the court, on motion of defendant, ordered as fol- 
lows: 

“ According to my view of the facts presented in evi- 
dence, in order to charge the city it must be proven that. 
the complainants had a contract with the city; I have looked: 
in vain to see any contract granting to complainants this. 
water-power they claim. In looking into the deed it only 
conveys land and improvements, but that deed does not in- 
clude any water-power. That was outside, that was to be 
fixed afterwards by the contract. My decision is that there 
is no evidence showing a contract with the city or a breach. 
of such contract. I therefore award a non-suit.” 

To this judgment complainants excepted. 


H. Cray Foster; Joun T. Soewmaxs, for plaintiffs in 
error, cited as follows: On authority to non-suit, 55 @a., 
433; 60 Ib., 627; 8 Reporter, 290; 10 Wall., 655 ; 3 Clif.,. 
206; 9 Otto, 645. “ Appurtenances” covers whatever 
grantor has power to grant, Ang. on Water Courses, 270, 
note §158; High on Inj., 314, 315, $563; 4 Gray, 143, 378;. 
2 Mete., 234; 11 Allen, 388; 10 Maine, 224; 13 Z0., 289 ;. 
17 Zb., 281; 5 Wend., 523 ; 4 McCord, 96; 18 N. Y., 1093. 
12 Ad. & Ell., 57; Kerr on Inj., §355; 3 Hump., 181; 1 
Serg. & R., 173; 5 Zb., 107; 10 Zb., 63; 43 Ill, 71; 43 
Vermont, 9; 23 Zb., 681; 37 7b., 312; 2 Caine’s Cases, 
87; 7 Mass., 6; 3 Mass. C. C., 280 ; Wood on Nuisance, 441;. 
452 et seg.; 4 Barr., 353 ; 58 Ga., 268 ; 1 Shep. Touch., 89, 
4 Ohio, 288, 441. Estoppel by acquiescence, Kerr on Inj.,. 
42, §§13, 496; 4 L. & E. Rep’r, 645; 41 Ga., 162; Wash- 
burn on Easements, 97; High on Inj., 313, $559. Ease- 
ment, what constitutes, Ang. on W., 272; 37 Vermont, 304, 
312; 43 Jb.,9; 8 Gray, 621; 4 Allen, 393. In absence of 
special custom, artificial water-courses are not distinguished 

9 
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from natural ones, Ang. on W., §§206, 141, note 4, p. 205; 
Wood on Nuisances, 424, 439 ; 12 N. Y., 381; 21 7d., 505; 
2 Kern., 381; 24 N. H., 506; 3 76., 190; 21 Pick., 342; 5 
Mete., 238; 11 /b., 281; 23 Vermont, 681; 39 E. C. L., 
169 ; 3 Kent’s Com., 442, and note; Washb. on E. & &., 
402; 12 Allen, 518. Municipal corporation exercising 
franchise conferred by special grant, as to construct and 
operate a railroad, it occupies position of private corpora- 
tion. Cooley’s Con. Lim., 250 et seg.; 5 N. Y., 369; 3 Am. 
R., 487; 9 Am. L. T. R., 484; 2 Waite’s Actionsand Def., 
321 ; 12 Wheat., 40; 18 Ga., 97; 54 Zb., 642. Corpora- 
tion chartered for particular purpose has not same absolute 
right over property as individual. Ang. & Ames on Corp., 
233, 256; 7 Rep’r, 226; 12 Am. R., 463; 13 7b.,462; 14 
Ib., 682; Field on Corp., §41; 36 N. J., 407; 13 Zd., 72; 
52 N. H., 430; 18 7d., 756; 8 Vroom, 531; 6 How., 344, 
372; 7 N. H., 157; 51 Zb., 9; 19 Wend., 234; 44 Mo., 
547; 38 Ga., 608; 4 Ohio, 294. City as holder of special 
franchise, liable for damages. 3 Pick., 473 ; 102 Mass., 489 ; 
16 N. Y., 161; 1 Black, 39; 2 7d., 590; 36 N. H., 289, 
294; 14 Gray, 543; 4 Allen, 41, 51; 3 Hill, 531; 22 Penn., 
54; 5 Bing., 91; 3 B. & Ad., 77; 11 H. L. & C., 687. 


W. iH. & T. H. Gisson, for defendant, cited 10 Peters, 
25, 54; Bonv. Law Dict., “ appurtenances ;” Angell on W., 
13, 141, 153, 163; 21 Pick., 431; 5 Metc., 429; 8 Cent. L. 
J., 225; 1 Dillon, 55, 353; 2 7b., 519, 753. 


Burck.ey, Justice. 


1. From the act of incorporation and other legislation 
touching the Augusta canal, together with the record of 
this case, it may be collected that the canal was constructed 
for manufacturing as well as other purposes; that a prime 
object was to encourage the building of mills and factories 
along its banks for the sake of the water-power it affords ; 
that in putting and keeping it before the public, an invita- 
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tion was extended to capital to come forward and embrace 
its advantages as a manufacturing site ; and that, from time 
to time, establishments have grown up which are wholly 
dependent upon it for water to work them and keep their 
machinery in motion. The canal is the property of the 
eity of Augusta, and the mill and factory establishments 
belong severally to the various individuals or eompanies. 
There is thus a water-supply owned by the city, and, recip- 
rocally, a water-demand on the part of those who have 
invested their capital in buildings and machinery contigu- 
ous to the canal. 

In the case of each establishment, the fall and water-head 
appropriate to it had to be foreseen when it was erected ; 
and on or before its going into operation, an adjustment of 
its fixtures and machinery had to take place to the then 
condition of the canal, so as to fit it for receiving and ap- 
plying the water. This involved expense, and any materia] 
change of the canal thereafter, requiring a new adjustment, 
would, of course, involve further expense. Indeed, it 
' might be possible to make changes in the canal on a scale 
which would work ruin to one or more of the establish 
ments, whilst others of them, perhaps, would be greatly 
benefited. Again, it is essential that all reasonable expecta- 
tions of a continuous and regular supply of water, on pay- 
ment of the established water-rents or rates of compensation, 
should be met, and none disappointed. Each mill or factory 
is dependent for profitable working upon drawing from the 
canal as much water as it needs, and when it needs it. The 
city keeps a water-market, eo to speak, and the patrons of 
the canal have repaired to that market, and at great expense 
put themselves in a situation to use the water. In the na- 
ture-of things the doing of this has brought them into cir- 
cumstances where they must have it or sustain heavy loss 
for the want of it. Between them and the city are special 
relations which do not hold between the ordinary proprie- 
tors of adjacent property. Generally, one man is not obliged 
to let or sell to another what he owns, or alluw him the use 
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of it; but there are certain guasi public occupations in 
which there is an implied undertaking on the part of those 
who engage in them to serve, so far as they reasonably can, 
all comers. The keeper of an inn must receive and enter- 
tain guests; the keeper of a toll-bridge or ferry must suffer 
travelers to cross; a common carrier must allow them seats 
in his vehicle; and the keeper of a custom-mill must grind 
for all who bring their grain and offer it for the purpose. 
So, we think, the owner of a canal constructed in part for 
mannfacturing purposes and afterwards held out as a source 
of water-supply, must, after expensive machinery has been 
set up along its banks, on the faith of obtaining the 
needed supply, furnish each and every establishment a suf- 
ficiency of water, if to do so be reasonably in its power, 
and if the customer is willing to pay and offers to pay at 
the usual rate. This daty, in the case of the Augusta canal, 
holds good whether there is any express contract between 
the parties or not. Doubtless, under the terms of the 
charter, those patrons who make express contracts, and re- 
new thezi from time to time, would have the preference, 
so that if any have to be disappointed for want of means to 
serve all, the non-contracting patrons would be the sole suf- 
erers. It may also be true that tosave trouble and expense 
of frequent settlements, and to remove all risk of failing 
to collect past dues, weekly, monthly, or quarterly pay- 
ments in advance might be exacted. Counsel for the city 
contended in argument, as the court below seems to have 
ruled at the trial, that in the absence of actual contract to 
furnish water to the mill of plaintiffs, no obligation to fur- 
nish it would exist; and for this position the following 
language of the charter was cited (the city having under 
subsequent legislation succeeded to all the power, authority 
and privileges of the original canal company): “That the 
said managers, for the time being, shall have full power, in 
the name and behalf of the said company, to make all con- 
tracts . . . forthe use of the water of the same for man- 
ufacturing or other purposes, and to impose and collect 
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such proportionate assessments upon the individual stock- 
holders of said company as may be required . . . for 
the payment of any damage sustained by manufacturers 
and others from a failure to supply them with water, accord- 
ing to such contracts.” “That the board of managers 
for the time being shall have power to make and enforce 
such rules and regulations in relation to the use of said 
canal and its waters, for navigation or other purposes, 
and to impose and collect such tolls, rent or other charges 
as they may deem equitable or expedient, and which do 
not interfere with any of the existing contracts or obli- 
gations of said company.” We cannot bring our minds 
to the conclusion that these clauses, or any others in the 
charter, were intended to enable the company to force 
its patrons into express contracts, and measure its duty 
to furnish water solely and exclusively by agreements of 
that character. Such a construction would render it op- 
tional with the company tu furnish for a time and then 
cease, or to supply one and not another, though hav- 
ing means to supply all; for there is no provision in the 
charter for obliging the company or the managers to 
contract with anybody, or to renew expired contracts. If, 
therefore, there is no duty independently of express con- 
tract, to furnish water, those who need it ,after preparing 
to use it might get it or not, according as the company might 
or might not choose to incur a special voluntary obligation 
in the particular instance, to supply it. If a statute were 
passed giving inn-keepers, toll-bridge keepers, ferrymen, 
common carriers, and millers the power to establish their 
own rates, and make all contracts in their business, it surely 
would not follow that they could turn away customers who 
offered to pay cash at regular rates, merely because no pre- 
vious express contract had been entered into. No doubt the 
canal company, acting in good faith, could lawfully engage all 
its available water to those of its customers first applying, and 
first stipulating by express contract to take it and pay for 
it; just as an inn may be filled by the first arrivals, and re- 
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main full as long as these choose to stay; but this is quite 
a different matter from refusing capriciously and without 
just cause to furnish water that customers need and apply 
for, and which is pre-engaged to none. 

The counsel urged, also, certain provisions of the charter, 
or of the amendment thereto, supposed to bear on the 
other element of the case, namely, on the alleged injury to 
the mill of the plaintiffs consequent upon alterations made 
or contemplated in thecanal. These provisions give power 
to the company, or to the city, its successor, to enlarge the 
canal by widening and deepening the same ; to make basins 
or reservoirs; to construct a branch canal or branch canals 
leading from one part of the main line to another, or to the 
Savannah river; and to construct acqueduets, tow-paths, 
dams, waste-weirs, race-weirs, or other structures to improve 
or make available the canal and its branches for manufactur- 
ing purposes. The power here conferred is very broad, 
but we cannot construe it as authorizing all manner of 
changes and alterations at the mere will of the corporation, 
irrespective of their effect upon investments in buildings 
and machinery once properly erected, and to which water 
has for a time been supplied. It is a general rule of law 
that no one ean so use his own property as to damage that 
of others, and ¢he reason of the rule extends to corpora- 
tions with the same force as to natural persons. All the 
authorized acts just enumerated might be done by a private 
individual in respect to a ditch or canal wholly on his own 
land without any special grant, and still if he did them, and 
in such a manner as to back water upon his neighbor’s mill, 
or otherwise interfere with its efficient working, he would 
have to answer in damages. There is this much of re- 
straint where only ordinary relations subsist between two 
or more parcels of adjacent property ; but we have already | 
signified that between the Augusta canal and the mills and 
factories situate upon it there is a much more intimate re- 
lation than between contiguous estates in general. Rela- 
tively to manufacturing enterprises they constitute one sys- 
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tem of means. To work out the purposes to which they 
have been devoted, it is necessary that they be and remain 
balanced and harmonized in their use; co-operative, not 
antagonistic or independent, action must be the order of 
their movement. The canal and all the establishments de- 
riving from it their supply of water are tied together and 
constitute a kind of special business community. In con- 
sidering what changes could properly be made in the canal, 
the inquiry should be whether the particular change in 
question was needful and could be made consistently with 
sound principles as applied to the nature of the gen- 
eral enterprise, and to the business relations and cir- 
cumstances of the corporation toward the various mills 
and factories as a whole. Perhaps, a useful point of 
view would be to contemplate the entire outfit, embrac- 
ing the canal and the aggregate investment in mills and 
factories, as one great trust property, with different ben- 
eficiaries interested in different parts of it, and, suppos- 
ing it to be committed to one and the same board of 
trustees, let the question be whether this or that alteration 
in the canal could be made without a breach of trust 
toward some one or more of the beneficiaries, or, on the 
other hand, whether it could be omitted without a failure 
of duty to others. When various persons embark their cap- 
ital together, each retaining a several ownership in his own, 
and a separate control of its management, none are to be 
injured without an adequate reason for it in the fair and 
judicious prosecution of the general scheme, and with such 
reason, those who happen to suffer must submit to the sac- 
rifice. The presence or absence of such reason in any given 
instance is generally a question of fact, and it is so in this 
case. 

2. Not expressing or intimating any opinion, further 
than that there was evidence enough to carry the case to 
the jury, we hold that the order non-suiting the plaintiffs 
was erroneous. 

Judgment reversed. 
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. On suit on bond of clerk of superior court for damages for failure 

to take legal bond and security to dissolve garnishment, the surety 
taken being defendant’s wife, the plaintiff need not show that he 
made an effort to enter judgment against the parties to said bond 
and failed therein, because the bond was wholly illegal and the 
surety taken, being the defendant’s wife, was not bound by the 
bond; therefore, all amendments allowed on the proceeding to enter 
judgment and other rulings of the court thereon insisted upon as 
illegal by the defendants, are immaterial. 
Where the clerk receives and files such a bond by which the gar- 
nishment is dissolved, the act of receiving and filing the same is 
ministerial, and he and his sureties on his official bond are liable 
for such misfeasance of the clerk in the discharge of his officiay 
duties. 

. The measure of damages to the plaintiff is the actual loss which he 
has sustained by the dissolution of the garnishment, and that loss is 
what the plaintiff would have recovered from the garnishee had 
the garnishment not been dissolved; that is, the amount of indebted- 
ness of the garnishee to the defendant at the date of the service of 
the summons, and between the date of service and the date of 
making his return or answer. 

BLECKLEY, Justice, concurred specially. 


Garnishment. Bonds. Principal and curety. Damages. 
Officers. Before Judge Harpen. Chatham Superior Court. 
February Term, 1879. 


To the report contained in the opinion it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial: 

(1.) Because the court allowed an amendment to be made 
to the record in the garnishment case of Spain, administrator, 
vs. Dutenhofer e¢ al. [Counsel for plaintiffs insisted that a 
motion had been made to enter up judgment on the gar- 
nishment bond against Dutenhofer, as principal, and his 
wife as security, that it was resisted and refused because of 
the incompetence of the wife to be a surety, and that the 
record failed to show the true history of the transaction. 
These positions were combated by opposing counsel. The 
court allowed the amendment. ] 
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(2.) Because the court charged that if Mary J. Duten- 
hofer was the wife of Adam Dutenhofer, and became secu- 
rity on his bond, then that bond was null and void. 

(3.) Because the court charged that the law cays filing a 
“bond with security.” Therefore if you find that this was 
a bond signed by Mrs. Dutenhofer as security, there was no 
such bond as the law contemplates, and the clerk went be- 
yond his duties and rights, for it is his duty to see that a 
proper bond is filed with security, that is good security. 

(4.) Because the court charged that when it had been 
shown that plaintiffs got a judgment for $1,500.00, that is 
the measure of damages until the contrary is shown. 

A new trial was granted, and plaintiffs excepted. 


A. P. & 8. B. Apams, for plaintiffs in error. 
J. R. Saussy, for defendants. 


JACKSON, Justice. 


This action was brought against the clerk of the superior 
court of Chatham county and his sureties on his official bond. 
The breach declared on was his failure to take bond and 
security as required by law when the defendant dissolved 
the garnishment sued out in a case against him, and gave 
bond with his (defendant’s) wife as the only surety thereon. 
The jury returned, under charge of the court, a verdict for 
plaintiffs for fifteen hundred dollars, with interest, the whole 
amount of plaintiffs’ judgment against defendant, when the 
amount in garnishee’s hands subject to that judgment at 
the date of service of summons was only some $300.00, 
and there was no proof that any other sum had come into 
garnishee’s hands, or any effects up to his answer. Defend- 
ants thereupon made a motion for a new trial on several 
grounds; it was granted them, and plaintiffs excepted. 

When analyzed these grounds really make three, and the 
question is, was the court right to grant the new trial on 
either of the three grounds ¢ 
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1. The first is predicated upon certain rulings of the 
court in regard to the right of the plaintiffs to amend on a 
motion they had made to euter up judgment on defendant’s 
bond to dissolve the garnishment. In the view we take of 
the case, it was wholly unnecessary to make the motion to 
enter up judgment on such a bond before the right of ac- 
tion accrued to the plaintiff; and therefore all the rulings 
thereon are out of this case, being immaterial to the legal 
results which must follow from the facts. The surety was 
the wife of the defendant; she could not stand as surety 
for anybody, much less as the surety of her husband, by the 
plain provisions of the statute; and so it has been ruled by 
this court. Code, §1783; Saulsbury, Respess & Co. vs. 
Weaver, 59 Ga., 254. No judgment cculd be entered up 
on such a bond, and it was a mere idle consumption of time 
to make the attempt to do so. 

2. Was the clerk liable on such a bond for his misfeasance 
in taking and filing it? We think so. 

For all his official blunders in discharge of official duty 
he is made liable by our statute. Code, §§266, 267, sub- 
section 17, 3540. It has been argued that the exercise of 
his official duty in receiving and filing this bond is judicial, 
and therefore the clerk and sureties are not liable. The 
clerk is a ministerial officer. Every ministerial officer in 
such matters as taking bonds must to a certain extent judge ; 
and thus be guast a judicial officer in taking every bond, 
either in passing judgment on its legality or its sufficiency. 
The fact that the sheriff takes an illegal or an insufficient 
bond does not relieve him from liability; why should the 
same act relieve the clerk? The one is an officer of the 
court just as the other is. He is subject to rule in office 
and out of office just as the sheriff is. Code, §§270, 271, 
3952, 3953. Why then should the sheriff be liable for 
failure to take good bond and the clerk not be liable ¢ 

Important matters—great rights—depend on the careful 
and faithful discharge of duty by both, especially in the 
matter of taking legal and sufficient securities where the 
duty of doing so devolves upon them. Public policy de- 
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mands that they be held to the discharge of these duties, 
and their sureties bargain that they will see to it that these 
duties are discharged. To take legal and sufficient bond in 
this case was one of these duties. Code, §3540. To file 
it, it was necessary to take it; and to take and file it was 
the act whieh dissolved the garnishment. 

3. What is the measure of damages? To our minds it 
is plain. It is the actual loss sustained by the act of the 
clerk when he received and filed. the bond. What is that 
actual loss? It is precisely what the plaintiffs would have 
recovered from the garnishee if the garnishment had not 
been dissolved. 

What is that sum inthis case? It is $336.00 with interest 
thereon, and not the amount of the judgment. The amount 
of the judgment was $1,500.00, I believe, with interest, 
and that the jury found the damage to be. They found 
too much, and the court rightly awarded a new trial on 
this ground. 

If, before garnishee made return or answer, more money 
or effects passed through its hands, then this garnishment 
would have bound that too, and plaintiffs’ damages would 
be increased pro tanto ; but nothing of the sort appears in 
this record, and as matter of fact probably nothing of the 
sort exists. At all events, the answer shows so much in 
hand, the record shows the disposal of all of it by adjudica- 
tion in court except this sum; prima facie on this proof 
this is all, and if there be more that has passed through gar- 
nishee’s hands plaintiffs must show it. This has not been 
done. The fact that another.bond might have been given with 
good security, had this been rejected by the clerk, is too 
contingent and remote to base damages upon. Code, $§3071, 
3072, 3073. And in this case the idea is so remote as to 
appear wholly imaginary. The defendant was insolvent ; 
who would go security for him but a confiding wife? 

It is our judgment, therefore, that the judgment granting 
the new trial on the the ground that the damages were wrong- 
fully measured by the jury, be affirmed. 

Judgment affirmed. 
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BiEckteEy, Justice, concurring. 


This court has held that only a statutory bond will dissolve 
a garnishment. 55 Ga., 67. In order for there to be a 
statutory bond, there must also be security. Code, $3540. 
As a married woman cannot bind herself by any contract 
of suretyship (Code, §1783; 59 @a., 254), a bond with no 
security but a married woman, is a bond with no security 
at all, and is therefore no statutory bond. It follows that 
the garnishment in the present case was not legally dis- 
solved ; and if this had appeared on the face of the papers, 
the damage, if any, would have been to the garnishees, and 
not to the plaintiffs. The plaintiffs would not have been 
damaged, because a patent nullity in the shape of a bond 
would have been no obstacle to proceeding against the gar- 
nishees; and the garnishees would have been damaged, 
because the clerk’s certificate that bond and security had 
been given would have been no protection to them in pay- 
ing out the money. It would have been just as though 
the clerk had certified that a mortgage was not upon record, 
when in fact it was. Such a certificate would leave the 
lien of the mortgage unaffected, and a person acting on 
the certificate and incurring loss thereby, would have to 
resort to the clerk for redress. So. in this case, the gar- 
nishees having parted with their custody of the money on 
the faith of the clerk’s certificate to the effect that bond 
and security had been given and the garnishment dissolved, 
they, and not the plaintiffs, would have been the sufferers 
if the bond, as did that in 55 @Ga., supra, had shown on its 
face that it was not sufficient to work a dissolution of the 
garnishment; but the record does not disclose (for it gives 
no copy of the bond, nor does it state whether the cover- 
ture of the so-called surety appeared on the face of it or 
not), that the plaintiffs could have disregarded the bond and 
coerced the garnishees to respond to them for the money, not- 
withstanding their delivery of it to the debtor on the faith of 
the clerk’s certificate. So far as the record goes, it indicates 
that the coverture, though well known to the clerk, did not 
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appear on the bond. If such was the fact, the garnishment 
was apparently dissolved legally, though not so at bottom, 
and the garnishees were protected ; wherefore, the plaintiffs 
lost the amount which had been arrested in their hands; 
wherefore, the clerk injured the plaintiffs to that anount— 
no more and no less. 


. 


Oseoop et al. vs. Toe Strate or Grorata. 


. Where the regular time for holding two courts in the same circuit 
conflict, the one being appointed for Monday and the other for 
Tuesday of the same week, the judge of the circuit may adjourn 
the latter until the following Monday by order transmitted to the 
clerk, under section 82438 of the Code. 

. Objection to a juror on the ground that his name does not appear 
in the jury box or on the jury list should be made before verdict. 

. No error of law having been committed on the trial by the court, 
and the evidence being sufficient to support the verdict, this court 
will not control the presiding judge in the exercise of his discretion 
in overruling the motion for a new trial on the ground that the ver- 
dict is against the decided weight of the testimony. 


Criminal law. Practice in the Superior Court. Jurors. 
New Trial. Before Judge Tompxms. Liberty Superior 
Court. October Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add that the three grounds of the motion for new 
trial insisted on were as follows: 

(1.) Because defendant was tried at an illegal term of 
court. 

(2.) Because the name of one of the jurors was not in 
the jury box nor on the jury list, which fact was unknown 
to defendant or his counsel until after verdict. 

(3.) Because the verdict was contrary to law and the evi- 


dence. 


J. W. Farmer; W. W. Fraser, by brief, for plaintiffs 
in error. 
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Ozgood et al. ve. The State. 
A. B. Sara, solicitor-general, for the state. 


J AcKsON, Justice. 


The defendant (Raymond Osgood) was indicted for mur- 
der in the same bill of indictment with Ellen Osgood, but 
was tried separately and found guilty. A new trial was re- 
fused, and he excepted. 

1. Three grounds are insisted on in the motion for a rew 
trial. The first is also embraced in a motion to arrest the 
judgment. That ground is, that the term of the court was 
illegal, because the regular term of Liberty superior court, 
as fixed by law, is the Tuesday after the second Monday 
in October, which was the 15th day of the month in the 
year 1878, and the court was held on the next week there- 
after. It appears from the record that Chatham superior 
court was by law required to be held on the second Monday 
in October, which was the 14th day of the month, and Lib- 
erty superior court on the very next day ; the judge could 
not hold both ; therefore, necessarily sitting in Chatham, he 
ordered Liberty to be adjourned over to the next Monday. 
If the judge or his family be sick, or other unavoidable 
cause arise, he may, at chambers, send an order to the clerk 
to adjourn over the regular term to a day in the future ; 
and the question here is, whether the fact that the two 
courts collided is unavoidable cause in the sense of the 
statute. Code, §§3243-4. It is clear that if the reason given 
by the judge does not furnish evidence of an unavoidable 
occurrence which rendered it almost, if not quite, out of the 
question that he could hold the court at the regular term, 
then the court was illegally held and the defendant was 
illegally convicted. Such is the principle ruled in other 
cases by this court applicable to criminal cases, and the 
question is no longer open with us. Hoye vs. The State, 
39 Ga., 718. 

This case, we think, does not fall within that ruling. 
One or the other court could not reasonably be held on the 
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day appointed. One was to be held on the 14th, the other 
on the 15th of October, 1878. The judge could not hold 
both that week. He could not conveniently get from one 
to the other perhaps. Holding Chatham on Monday, un- 
finished business might make it necessary that he hold late 
at night the 14th, or continue it on the next day, so 
that he could not get to Liberty county and hold that 
court. The dilemma was unavoidable—made so by the 
acts of the general assembly fixing the terms of the courts 
so as to make the collision. He could not obey both laws. 
Therefore we are of the opinion that the judge had power, 
under the sections 3243-4 of the Code, to act in vacation, 
and to direct the adjournment. 

2. The objection to the juror that his name was not in 
the box or on the list, came too late after verdict. The fact 
could have been as éasily asceriained before as after ver- 
dict. The ordinary diligence of merely looking over the 
list would have ascertained the fact; but the point is set- 
tled. Epps vs. The State, 19 Ga., 102-121, and succeed- 
ing cases on the same point. 

3. It is true that a whole family was involved in the fight 
with deceased, and that the defendant rushed in to help his 
father and kindred, Code, §1796, and that the facts show a 
great riot, and that deceased went tothe home of the father 
of defendant. Nevertheless the facts show that this de- 
fendant struck deceased when he was down, and that he 
and his eister, Ellen Osgood, both inflicted unnecessary 
blows upon a man prostrate and unable to defend himself ; 
and from these blows with clubs and hoes the physician 
testified that the deceased died. The evidence is sufficient 
to support the verdict, the presiding judge committed no 
error of law on the trial, he is satisfied with the finding and 
our well-settled rule in such cases is not to control his dis- 
cretion, 

The case of Ellen Osgood vs. The State turns upon the 
sane questions made in that of Raymond Osgood vs. The 
State, and is decided in the same way. 

Judgment affirmed. 
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SUPREME COURT OF GEORGIA, 


SzrremBer Term, 1879. 


On September 28, 1879, the committee appointed to 
prepare an appropriate memorial on the life and character 
of the Hon. Absalom H. Chappell, deceased, submitted the 
following report: 


HON. ABSALOM H. CHAPPELL. 


’ The undersigned, having been appointed a committee to present to 
this court, amemortal of the life and cLaracter of Absalom H. Chap- 
pell, have performed that melancholy duty, and they now beg leave to 
make the following report : 

For a brief hour, let the attorneys and litigants before this tribunal 
stand silent; for we come today to announce the death of Absalom 
H. Chappell. 

He was one of the eldest members of the bar of Georgia. For 
about a quarter of a century he had been accustemed to appear before 
this court and, for a full half century, he was among the leading 
lawyers of the state. He is dead; and his name will appear no more 
upon these dockets. His record is closed; and we ask for a page upon 
the minutes of this court to speak of him as a man, as a lawyer, and 
asastatesman. The last tweaty years of his life were spent in Mus- 
cogee county. Immediately after his death there was a meeting of the 
members of the bar of that county, and a committee was appointed to 
prepare a suitable memorial of his life and character. That committee 
was composed of the following persons : Porter Ingram, James John- 
son, James M. Smith, M. H. Blandford, B. A. Thornton, John Pea- 
body, and Joseph F. Pou. That committee was composed of his 
immediate neighbors and associates; they knew him well, and made a 
report—and that report was entered upon the records of Muscogee 
superior court. We have examined that record, and we heartily indorse 


and accept the same as our own, as follows : 
50 
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** Let the dockets be closed for the day! Let the crier’s voice be 
hushea, the attorney lay aside his brief, and the advocate remain silent, 
and let the court suspend its earthly judgments to-day! 

‘It is meet and proper that silence within this temple should reign 
for the hour, for we are surrounded by the darkening shadows of 
death and the tomb. A great light hasbeen extinguished. The vene- 
rable father of this bar is no more. To the call of his name upon 
these dockets he responds not; and his voice will be heard no more in 
these halls. In uur midst a chair is vacant, and a desk is unoccupied. 
But in yonder cemetery, there is a new-made grave ; and but a few 
days ago, we, as the survivors, in silent reverence, gathered around 
that open grave, and saw deposited there all that was mortal of our 
aged and venerable brother. And there, in the stillness of a beautiful 
evening sun-set, surrounded by the speechless monuments of the dead, 
we heard a still small voice, saying, ‘earth tu earth, dust unto dust !’ 
And our friend was buried out of our sight. And there, in that hour. 
and in that sacred spot, the consciousness Came over us that we were 
truly in the city of the dead. And all around us were the grass- 
covered mounds where repose the mortal bodies of the early compan- 
ions of our departed friend and brother. And communing thus, in the 
midst of these marble monuments and silent chambers of the dead, the 
solemn query is forced upon us: And is this the end of earthly things? 
Is this the final bourn to which all the living are tending? And ten 
thousand voices from beneath these sacred mounds bring back the 
inevitable answer: This is the end of mortal man; this is the final 
bourn to which all the living must come at last. 

**And to-day we have come into these halls publicly to announce 
the death of Absalom H. Chappell. 

‘** He died at his home near this city on the 11th day of December, 
1878, at the advanced age of nearly seventy-eight years; and we ask 
for one page upon the minutes of this court to record a brief memorial 
of the life and character of the deceased. 

“Only a few short months ago, Col. Chappell, as chairman of a com- 
mittee appointed for that purpose, presented to this court a beautitul 
and glowing tribute to the memory of Gen'l Benning; and to-day we 
come to offer the same tribute of love, respect and admiration to the 
memory of Col. Chappell. 

** He was born in Hancock county, in this state, on the 1th day of 
December, 1801, and was educated at the celebrated classical school at 
Mt. Zion, in that county—a school known and distinguished in that 
day as one of the most thorough and prosperous in this country. At 
the head of it was the Rev. Dr. Nathan S. Bernan, a man who was cel - 
ebrated in his day as an able and thorough teacher and a most rigid 
disciplinarian. Dr Bernan himself was a great man and most finished 
orator, and from that school were graduated some of the most useful 
and prominent men who have added lustre to, and illustrated, the past 
history of their native state. 
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“ After graduating from that school he read law for about two years 
in the office of a distinguished lawyer in the state of New York; and 
to this episode in his career he afterwards alluded as being one of the 
most pleasant and instructive periods of his life. There were presented 
to him new associations.and new fields of thought and inspiration. 
There he saw and heard some of the first lawyers of that state. In that 
day a much more thorough preparation was required of the law stu- 
dent than now; and especially was he required to master the mysteries 
of the ancient common law of England. And frem that fountain-head 
he drank deeply, and in all his after life he was abundantly rewarded 
for it. His law studies were completed at Athens in the law office of 
Judge CLAYTON, and he was admitted to the bar in 1821, by a special 
act of the legislature and before he was twenty-one years of age. 

‘‘He immediately commenced the practice in Sandersville, Wash- 
ington county, where he soon obtained a good practice; but remained 
in that place but two or three years, and in 1824 he removed to For- 
syth, in Monroe county, where he continued to reside for about twelve 
years. During his residence in that county, he had a very extensive 
practice, and obtained the reputation of being one of the most success- 
ful and prominent lawyers in the state, and there were intellectual 
giants in those days. During this period he also took an active part 
in politics, and was twice elected to the legislature from that county. 

‘* In 1842 he married Loretta R. Lamar, of Putnam county, and sister 
of the late Mirabeau B. Lamar, who was once president of the Republic 
of Texas, a family name that has for a long time been distinguished 
for wealth and intelligence, and has nobly illustrated their native state. 
This partner of his younger days, with a large family of children, still 
survives to mourn his loss, but consoled atthe same time by the reflec- 
tion that she is permitted to live to witness the heartfelt tribute of love 
and respect that all the citizens of the state are paying to the memory 
of a great and good man. 

‘In 1886 he removed to the city of Macon, where he resided more 
than twenty years, and during that period he was in the full zenith and 
strength of his manhood, and as a lawyer he was great among the 
greatest. From Bibb county he was twice elected to the legislature, 
once to the house and once to the senate, and when in the senate he 
was elected president of that body. Thus we see how he was honored 
and appreciated by the citizens of those two counties amongst whom 
he had resided. Asan active and useful member we might look in 
vain for his superior in either branch of the general assembly since the 
foundation of the state government. 

‘In 1842 he was elected to congress, At that time elections were 
held under the general ticket system, and there were two vacancies to 
be filled. The whig party nominated A. H. Chappell and A. H. 
Stephens. The democratic party nominated H. V. Johnsen and D. J. 
Bailey. Chappe! and Stephens were elected. 

‘In congress Col. Chappell served out his term of two years, and 
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acquitted himself with distinguished ability. Though a new member, 
he made his mark in that body, and retired with a national reputation 
seldom acquired in so short atime. ‘The party to which he belonged 
was in the ascendant in the district. He was a favorite and a leader in 
his party, and could easily have been re-elected. But his party had 
taken a new departure upon one or more leading measures. His judg- 
ment did not approve of this course. His convictions were strong, and 
he stood on principle, and to his everlasting credit be it said, he pre- 
ferred giving up office to sacrificing principle for party expediency. 
And as a reward for his honesty and independence, the very next year 
he was elected to the state senate, and as above stated, was made presi- 
dent of that body. 

‘‘In 1857 he moved to Columbus, ard, having an ample fortune, re- 
tired from the active practice of his profession. But the citizens of 
Muscogee county, appreciating his great talents, elected him to the 
constitutional convention of 1865. In common with all others, his 
fortunes were greatly shattered by the results of the war, and fora 
time he returned to his life-lone profession; and though well stricken 
in years, he still exhibited something of the great powers he possessed 
in his earlier days. But during this period of his declining years he 
was not idle. All his leisure hours were devoted to writing a series of 
‘reminiscences’ of the early history of Georgia, and was actively 
engaged in this pleasant pursuit up to the day of his death. Some of 
these reminiscences have been published and have been read with de- 
light by the public, and have received high encomiums from the press. 
In addition to all the foregoing offices and public trusts confided to 
him, he was among the earliest and most zealous of those who inaugu- 
rated the great railroad system of the state. 

‘‘And thus we see that for more than half a century Col. Chappell 
was an active participant in all the great public affairs of his native 
state. 

‘*Born in 1801, he lived through the term of all the presidents of the 
United States from Jefferson down to the present time. When he was 
a grown young man, more than half of the state of Georgia was a 
wilderness and occupied by Indians. Of such a life, of necessity, we 
can give but a very brief and meagre outline. That being done, what 
can we say of such alife and such aman? What manner of man was 
he? And this is our reply: There never was an assembly of men upon 
earth where Col. Chappell would not have attracted attention and in- 
spired respect. Tall, erect, dignified in his bearing, with a counte- 
nance denoting force and intelligence, he would anywher. have been 
recognized as a leader among men. As an orator, he was impressive, 
earnest, impassioned, and severely logical. InalJl his addresses, before 
a court and jury, on the hustings, or in parliamentary bodies, he re- 
sorted to no tricks or artifices to arouse the passions; but his whole 
aim and intent was to convince the judgment by pure argument and 
ponderous logic. Asa lawyer, he was laborious and most thorough 
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in preparation; always true to his client, true to himself, and true to 
the profession to which he belonged. As a lawyer, as a public man, 
and as a citizen, he has left a brilliant and spotless record, and one 
that will stamp him forever as one of nature’s noblemen. To his fam- 
ily and to his friends such a life and such a record is an inheritance 
far above all the fleeting and perishing treasures of earth. Taking 
him all in all, when shall we look upon his like again ? 

“Three score years and ten; and by reason of strength, he had reached 
almost to four score years: comparatively, a very long life; but in 
reality, how short! Only a few steps from his birth-place to his final 
home! From Mt. Zion school, he and the friends and companions of 
his youth started out together; and at last they have all come together 
again, where, side by side, they will rest forever! Colquitt, Thomas, 
Iverson, Chappell; from Mt. Zion they all started on life’s journey 
together; their paths diverging for a while, each traveling by himself; 
each having made for himself a record reflecting credit upon his na- 
tive state; and finally, life’s fitful fever being over, one after another, 
they have all met together again in that ‘“‘narrow house” whither 
they were all tending! 

‘‘No pyramid of granite is desired; no column of brass or marble is 
asked for, to perpetuate the memory of Absalom H. Chappell; for 
these in time will fade and crumble into dust. But Truth, Honor, 
Faith, Integrity; these will endure forever! And these were all his; 
and of these he has erected his own monument; brighter than marble 
and more durable than granite; a life of good deeds; a name above 
reproach; a record complete, both public and private, upon which 
there is no stain: these also belonged to him; and let them stand as 
the foundation and cap-stone of a monument forever in memory of a 
great and good man.” 


[Signed] PortTER INGRAM, 
JaMEs M. SmiTH, 
H K. McKay, 
A. O. Bacon, 
R. J. Moss, 
M. H. BLanpForp, 
JOHN PEADODY. 
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ACCORD AND SATISFACTION. See Inierest and Usury, 5. 


ACTION. See Altorney and Client, 11. 
ADJOURNMENT. See Courts, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. Counsel in suit by executrix are not her agents to receive pro- 
posals of settlement otherwise than in cash, or notice of a de- 
mand against testator’s estate in favor of defendant to suit, 
such demand not being pleaded; nor can the executrix be 
affected by conversations between that defendant and his 
counsel, or between two sets of counsel, in respect to exist- 
ence of demand, a desire to settle, or a purpose to enforce it. 
McIntyre, ex’x, vs. Meldrim, 58. 

2. Distress warrant not dismissed because sued out by one of two 
executors, especially where contract of rent was made with 
him alone. Carter os. Walters, ex’r, 164. 

3. Survivor may call representative of deceased co-executor to ac- 
count, as well for devastavit by deceased as for assets remain- 
ing in specie. Douglass vs. Murray, e2’r, et al., 369. 

4. Representative of deceased co-executor having accounted with 
survivor, without fraud or colluSion, general legatees bound. 
Ibid. 

5. Sale may be for cash or credit, but interests of estate, creditors 
and heirs considered. Spence et al. vs. Dasher, ord., for use, 
430. 

6. Presumption of law, none, that it is to the interest of estate 
consisting partly of land, to be wound up in twelve months. 
Ibid. 

7. Discretion abused in extending credit, whether or not, question 
for jury. Ibid. 

8. Widow disqualified from taking administration, may neverthe- 
less name person qualified. Headman os. Rose et al., 458. 
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9. Limitations, statute does not run against estate from death 
decedent until grant of permanent letters. Scott vs. Atwell 
al., adm’rs, 764. 


10. Heirs, if of age, may distribute so far as they are concerned, 
and by agreement have consent decree informally rendered 
at chambers so as to bind themselves; yet it will not bind 
ereditor without notice and no party thereto. Long et al. vs. 
Mitchell, 769. 


11. Judgment creditors seeking in equity to subject property dis- 
tributed to heirs, whatever may be general rule as to setting 
out judgment, pleadings, etc., so as to develop character of 
debt as that of estate, yet where one of the distributees is 
the executor against -vhom judgment was rendered, it is 
unnecessary. I did. 


ADVANCEMENT. 


1. Law and not the jury determines whether advancements shall he 
accounted for. Andrews et. al. vs. Halliday et al., 263. 

2. Accounting, insufficient to bar, that intestate believed he had 
advanced distributees equally, if, in fact, he had not done so. 
I bia. 

3. Distributee releases co-distributee from accountability for ad- 
vancemernts; whether with or without consideration, release 
operative as to all persons whose rights are not prejudiced by 
it. If, in pending case, it is set up to disadvantage of relcasor, 
and she elects not to be bound by it, grounds of attack must 
be alleged in pleadings. did. 

4. Absolute gift made as advancement, parties may subsequently 
re-settle terms of advancement so as to make it gift for life 
only. Harper vs, Parks, 705. 


ADVERTISEMENT. See Mortgage, 7. 
ALIEN. See Husband and Wife, 9. 
ALIMONY. See Husband and Wife, 7. 


AMENDMENT. 


1. Direction of attachment amendable. Buchanan vs. Sterling, 
227. ; 

2. Representative character of plaintiff inserted by amendment, 
statute of limitations bears no more upon action than it did 
before. Tift vs. Towns, ex’r, 267; Rutherford, e2’x, vs. Hobbs, 
243. 





INDEX. 803 


. Irregular judgment amendable. Tharpe vs. Crumpler, 273. 


. Answer of garnishee amendable. Burrus & Williams vs, Moore, 
405. 


. Omission of execution to describe defendants as makers and 
indorsers respectively, amendable, Powell vs. Perry, 417. 


. Attachment levied by proper officer, mistake in direction amend- 
able. Warren vs. Purtell, 428. 


. Bill of exceptions amendable so as to conform to record. 
Dupon et al. vs. MeLaren, adm’r, 470. 


. Irregularities in matters of appeal and appeal bonds not fatal, 
but amendable. Kimbrough et al. vs. Pitts, 496. 


. Claim affidavit is not amendable. Jdid. 


. Misnomers in pleading amendable instanter. Murphy et al. os. 
Peabody et al., 522. 


. Execution, mistake in given names of defendants amendable on 
motion, without loss of entries on fi. fa. as means of prevent- 
ing dormancy of judgment. ross vs. Mims, adm’z, 663. 
Appeal from verdict uf jury to assess damages against Selma, 
R. & D. Railroad prescribed by charter; nevertheless general 
law in respect to amendment of appeal bonds will be applied 
thereto. Selma R. & D. Railroad vs. Gammage, 604. 


18. New parties cannot be introduced by amendment, except in 
cases expressly authorized by law. Jones et al. vs. Watson, 
679. 

14. Attachment, declaration amendable even after judgment, by at- 
tachment papers of file. Kolb vs. Cheney, 688. 


15. Suit in justice court in name of ‘‘ Reuben Atwell, James Atwell, 
agent, vs. John Scott;’ defendant confessed judgment and ap- 
pealed; no error in allowing amendment making the parties 
plaintiff James Atwell and John J. Polhill, administrators of 
Reuben Atwell, deceased. Scott vs. Atwell et al., adm’rs, 764 


APPEAL. 


1. Appointment of appraisers to view, survey and value improve- 
ments of realty, claimec as exempt, 1s but preliminary to ju- 
dicial action, and is not subject of appeal to superior court. 
Bangs ws. McLeod et al., 162. 

2. Administration applied for by widow, who prayed that if she 
could not be appointed by reason of disabilities, that letters 
be issued to another selected by her; no ground to dismiss 
appeal that person so selected was security on appeal bond. 
Headman vs. Rose et al., 458. 

8. Bond recites that appellant came within four days to enter ap- 
peal, date of attestation being left blank, appeal held in time. 
Kimbrough et al. vs. Pitis, 496. 
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4, Irregularities in matters of appeul and appeal bonds not fatal 
but amendable. J did. 

5. Intendant and commissioners being invested both with appoint- 
ing power and power of reviewing assessments on appeal, 
cannot appoint any of themselves assessors. Hawkins et ai. 
vs. Intendant ete. of Jonesboro, 527. 

6. Justice court, appeal from, if parties are entitled to special jury 
from grand jury, right is waived by selecting, without objec- 
tion, jury from petit juries. Milledgeville Man. Co. vs. Ethe- 
ridge, 568. 

7. Amendment of appeal bonds, general law in reference thereto 
applied, though appeal had under charter provision of rail- 
road. Selma R. & D. Railroad vs. Gammage, 604. 

8. Objection on ground that twenty days’ notice was not given 
pursuant to charter, not considered unless made as soon as 
party had opportunity. did 

9. Papers deposited in clerk’s office within thirty days limited by 
charter, appellant not prejudiced by failure to mark “filed 
in office,” especially if objection be not taken at first opportu- 
nity. J did. 


ARBITRAMENT AND AWARD. 


1. Exceptions which do not show that award was the result of 


fraud, accident or mistake, or was otherwise illegal, de- 
murrable. Black vs. Harper, 752. 

2. Exception that party procured award by false and fraudulent 
swearing, demurrable when evidence was conflicting. did. 

8. Exceptions should be sustained er overruled, or an issue be 
made up if questions of fact are involved. Jdid. 

4. New trial before arbitrators, court has no power to order. 
I bid. 


ARGUMENT OF COUNSEL. See Attorney and Client, 1, 3, 5, 7. 


ASSIGNMENT. See Contracts, 7, 19. 


ATTACHMENT. 


1, Pretended sale by debtor for purpose of avoiding creditors, 
attachment will lie under $3297 of Code. Haralson & Co. vs. 
Newton et al., 1638. 

2. Affidavit obviously meaning that defendant is indebted to plain- 
tiff, clerical omission of word és not vitiate. Buchanan vs. 
Sterling, 227. 

8. Direction of attachment amendable; where levy is by proper 
officer, proceeding not void. did. 
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4. Levy by proper officer, mistake in direction amendable. War. 
ren vs. Purtell, 428. 


5. Declaration which describes defendant as defendant in attach- 
ment, sets out note, and alleges that attachment has been 
issued thereon, concluding with prayer for process, omitting 
any further reference to attachment, mentioning no property 
whatever, is defective in substance, but amendable, even 
after judgment, by attachment papers of file and constituting 
part of record. Kolb vs. Cheney, 688. 


ATTORNEY AND CLIENT. 


1. Result unobjectionable, refusal to ailow further argument no 
ground for ordering rehearing, though there was inequality 
in time for argument allowed respective counsel. Zarly & 
Lane et al. vs. Oliver & Norton et al., 11. 


. Counsel in suit by executrix are not her agents to receive pro- 
posals of settlement otherwise than in cash, or notice of a de- 
mand against testator’s estate in favor of the defendant to the 
suit, such demand not being pleaded; nor can executrix be 
affected by conversations between that defendant and his 
counsel, or between the two sets of counsel, in respect to the 
existence of the demand, a desire to settle, or a purpose to en- 
force it. McIntyre, ex’x, vs. Meldrim, 58. 


. Natural bias of relations, servants, etc., is matter for comment 
by counsel before jnry, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 178. 

. Fees, when allowed as part of recovery. Northwestern Ins. Co. 
vs. Ross, adm’r, 199; Tift vs. Towns, ex’x, 237. 

. Interplead, after decree that defendants do, counsel for com- 
plainant is not entitled to be heard in argument et all, if he 
seeks no further relief. Andrews et al. vs. Halliday et al., 263. 

. Answer sworn to before notary public who is also an attorney 
at law, not made void by subsequent employment of attorney 
by garnishee, though he should afterwards charge and collect 
fee for preparing answer. Burrus & Williams vs. Movre, 405. 

. Latitude allowed counsel in argument; discretion as to not in- 
terfered with. Spence et al. vs. Dasher, ord., for use, 480. 

. Lien on suit for fees, counsel have, and may prosecute same in 
supreme court in name of client, without regard to his direc- 
tion to dismiss writ of error. Kimbrough et al. vs. Pitts, 496. 

. Parties to claim case, attorneys cannot be made in place of 
claimant. Ibid. 

. Demurrer submitted, absence of counsel of one of parties for 
balance of term on leave formally granted, no ground for 
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withholding judgment. National Bank of Aug. vs. Printup, 
Bros. & Co. et al., 570. 

11. Breach of promise of marriage, action for dies with person. 
Marriage as effectually kills it; therefore, after marriage coun- 
sel cannot prosecute such action for fees. Harris vs. Tison, 
629. 

12. Jurors incompetent if related to parties, equally incompetent 
when related to counsel whose conditional fees entitle them 
to part of recovery. Melson vs. Dickson, 682. 


AUDITOR. 


1. Report, no time fixed for filing, may be filed at any time before 
trial. If necessary, continuance granted to afford time for 
excepting. Green, ex’z, vs. Frank, 78. 

2. Fees, in case at law, to be paid by party cast; but taxing them 
equally against each’ party, not cause for new trial. J did. 


BANKRUPT. 


1. Levy under process from state court at time of filing petition, 
not disengaged by sale made by assignee under order to sell 
free from incumbrances, granted by register without notice, 
etc., to plaintiff in fi. fa. Fleming, guardian, vs. Butts, adm’r, 
et al., 231. 

2. Homestead set apart by assignee and custody of property passed 
out of bankrupt court, wife can take valid homestead therein. 
Colquitt, gov., vs. Brown, 440. 

3. Exclusive jurisdiction of all matters and proceedings in, United 
States courts have. Dodd et al., assignees, vs. Middieton etal , 
635. 

4. Bill which shows that rights claimed accrued to complainants 
as assignees of bankrupt, is on its face such a proceeding, and 
when brought in state court will be dismissed for want of 
jurisdiction. J did. 


BOND FOR TITLE. See Vendor and Purchaser, 1-3, 6, 7. 


BONDS. 


1, Sheriff’s bond, action on for failure to serve party; plaintiff and 
counsel need not examine papers to see that officer has per- 
formed duty, but may rely upon presumption that he has. [vey 
et al. vs. Colquitt, governor, for use, 309. 

2. Damage is loss sustained by failure to serve. bid. 

3. Judgment by ordinary against guardian prima facie evidence of 
indebtedness against sureties, but not conclusive. Weaver et 
al. vs. Thornton, ord., for use, 655. 
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4. Voluntary bond in criminal case, forfeiture may be enforced by 
scire facias, though executed in New York. Smith, gov., os. 
Spencer et al., 702. 

5. Execution need not be proved unless denied on oath. bid. 

6. Office paper, bond became when delivered to clerk, and if lost, 
copy established instanter. Ibid, 

7. Indictment recited in bond, and that in evidence found after 
date thereof, this court not control grant of new trial. bid, 

8. Clerk’s bond, action on for failure to take legal bond to dissolve 
garnishment, surety taken being defendant’s wife, plaintiff 
need not show that he made effort to enter judgment thereon 
and failed because bond was illegal. Spain et al. vs. Clements 
et al., 786. 

9. Ministerial, act of receiving and filing bond is, and clerk and 
sureties are liable for misfeasance where illegal bond is taken. 
I bid. 

10. Measure of damage is actual less plaintiff has sustained by dis- 
solution of garnishment, J did. 


BOUNDARY. See Vendor and Purchaser, 8; Ejectment, 6. 


BREACH OF PROMISE OF MARRIAGE. See Altorney and Cli- 
ent, 11. 


BUILDING AND LOAN ASSOCIATIONS. See Interest and Usury, 
7—9. 


CANAL. See Municipal Corporations, 7. 


CERTIORARI. 


1. Service none, no suit; having been thus, for want of service, no 
suit in certiorari for more than three months, there is nothing 
to he renewed within six months. Toole vs. Davenport & 
Smith, 160. 

2. Controversy wholly on matters of fact, and evidence conflicting 
case not one for final judgment on certiorari. Claton vs. Ga- 
ney , 331; Cherokee Lodge vs. White, 742. 

3. Answer of justice untraversed, alone considered by superior 
court, no motion being made for further return. Warren 0s, 
Wilson & Oreekmur, 372. 

4. Fraud or no fraud sole issue, and evidence, though conflicting, 
authorized finding, affirmance by superior court not inter- 
fered with. Jbdid. 

5. Answer, none by county judge, proper to state to counsel for 
defendant in certiorari that unless waived case’would be con, 
tinued. Turk vs. Cook, 681. 
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6. Justice court, claim case in; unless it, appears that plaintiff in 
Ji. fa. was claiming interest, the principal being $50.00, or 
that the property claimed was worth more than $50.00, 
remedy by certiorari upheld. Cherokee Lodge vs. White, 742. 


CHAPPELL, HON. ABSALOM H., Memorial of, 795. 


CHARGE OF COURT. 


1. Applicable to facts in evidence, only so much law, whether 
common or statutory, should be given in charge. Torrance 
vs, Boyd, 22. 

2. Homestead, proceeding to secure, questions made not appropri- 
ate, but agreed to be tried, and trial conducted accordingly, 
court should not charge in way to leave main controversy 
still open. Tribble et al. vs. Anderson, 31. 


3. Inaccurate to charge as if receipts were mentioned in suit or 
judgment when they were not mentioned. Mcelntyre, ex’z, vs. 
Meldrim, 59. 

4. Facts not presented by the testimony, charge on error. Gold- 
smith vs, State, 85. 


5. Criminal case, reasonable doubts, circumstantial evidence, pre- 
sumption of innocence, flight, impeachment of witnessess, 


threats, all touched upon in charge, and instructions ap- 
proved. Smith vs State, 168. 


Juror of ordinary capacity, what he would know need not be 
delivered as part of charge. Ibid. 

Individual jurors are not to be addressed in way to discourage 
mental harmony. Charge ‘‘that each juror must be satisfied 
for himself,” etc., should not be given. Jbdid. 


8. Portions of charge excepted to construed with entire charge. 
Central Railroad vs. Mitchell, 1738. 

9. Evidence conflicting as to point in case, court may charge on 
legal effect if jury believe it established. Ibid. 


10. Weighing testimony, court may direct that jury take all enum- 
erated circumstances into consideration. Not proper to tell 
them that they may reject testimony which court has legally 
admitted. Minor vs. State, 318. 

11. Plea of statute of limitations and of discharge as administrator 
withdrawn in consideration that case be tried, court should 
not charge in respect to questions made by the plea, though 
some evidence thereon may have been before jury in tran- 
script from records of court of ordinary. Stanford et al. vs. 
Murphy, adm’r, 410. 

12, Discovery, court should instruct jury as well as to what is not 
responsive to bill as to what is. bid. 
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. Irrelevant charge not ground of new trial unless complaining 


party was thereby damaged. Barker vs. Blount, 423. 

Written addition to request of counsel in capital case and both 
delivered, not objectionable on ground that court added to 
written charge. Jones vs. State, 456. 


. Warranted by evidence, charge not, should not be given. did. 


21. 


Phillips vs. Sewell, 649; Newton Man, Oo. vs. White et al., 697. 


. Opinion intimated on facts necessitates reversal. Ibid. Head- 


man vs. Rose et al., 458. 


. Request disregarded where charge as given covers as much of 


matter as is appropriate. Murphy et al. vs. Peabody et al.. 522. 


. Enumerated, acts constituting all the essentials of the offense 


charged, may be, and jury instructed that if they are estab- 
lished defendant is guilty. Hil vs, State, 578. 


. Confessions, none in evidence, error to charge on subject of. 


Dumas vs. S ate, 578. 


. Acquit, before jury can they must be satisfied from evidence 


that defendant was justified in all he did, charge too broad. 
Brewster vs. State, 639. 

Defense as made and supported by evidence, not submitted by 
charge, error. Bentley et al. vs Johnson, 661. 


CHAMBERS, See Zquity, 28. 


CHATTELS. See Deeds, 3-5. 


CHOSE IN ACTION, See Contracts, 19. 


CHURCH. See Corporations, 1. 


CITY COURTS. See Judgmenis, 1. 


CLAIM. — 


1. 


Judgment for damages against claimant and surety, conclusive 
on both, unless procured by fraud, or unless proceedings con- 
stituting claim case are, upon their face, fatally defective. 
Mitchell vs. Toole, 93. 


2. Plaintiff in fi. fa. dead before levy, and no parties made, writ 


of error dismissed. Rogers vs. Smith et al., ete , 172 


3. L»vy upon one half of certain lot without specifying which 


half, or whether divided or undivided, not error to dismiss 
for uncertainty even if it could be cured where evidence 
did not show title in defendant or possession after judgment. 
Keaton vs Forrester, 206. 


4, Property found subject, equity not subsequently enjoin sale be- 
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cause judgment was not signed by plaintiff or his counsel. 
Pollard vs. King, 224.: 


. Personalty, levies on must be accounted for before acquiescence 
in verdict subjecting land. Fleming, guardian, vs, Butts, adm’r, 
et al,, 231. 

. Omission of execution to describe defendants as makers and 
indorsers respectively, amendable, and need not cause reversal 
unless attention was called thereto on trial of claim. Powell 
vs. Perry. 417. 


. Appeal from justice court and prima facie case made by plaintiff, 
and no appearance for claimant, verdict for former not con- 
trary tolaw. Not the right of court, much less its duty on 
its own motion, te dismiss claim. Warren vs Puwrtell, 42s. 


. Affidavit claiming as ‘‘ the property of said K. (agent) under an 
exemption under the statutes, set apart 30th November, 1877, 
by B., ordinary of Muscogee county ” without alleging for 
whom he was agent and for whom the property was set apart, 
is insufficient, the claimant and defendant in fi. fa. being the 
same person. Kimbrough etal, vs. Pitts, 496. 


9. Claim affidavit not amendable. Jdid. 


. Sureties on claim bond or attorneys, neither can be made parties 
in place of claimant. Jdid. 


. Judgment rendered in county other than residence of defendant, 
on waiver of jurisdiction; fact appearing pending trial, proper 
to dismiss the levy. Only binding on parties thereto. Suy- 
dam os, Pulmer et al., 546. 


Garnishment proceeding, claim under. National Bk. of Aug. 
vs, Printup Bros. & Oo, et al., 570. 

. Land under levy conveyed by stranger to title of defendant in 
ji. fa., claim interposed by vendee, and property found sub- 
ject, judgment is binding relatively to plaincff ‘n fi. fa. both 
upon vendor and vendee. Welchel et al. 0s. Gordon et al., 610; 
Platt vs. Sheffield, sheriff, et al. , 627. 

. Equitable amendment tendered by plaintiff in fi. fa. to the effect 
that about a year before date of his judgments, defendant 
conveyed to claimants to secure debt of $1,200,00, taking bond 
to reconvey; that this was in fact a mortgage, and since 
making thereof defendant bad improved prorerty to value of 
$2,177.00, praying that deed might be taken as mortgage and 
improved value applied to fi. fas., demurrable, there being no 
offer to repay claimants to redeem. Especially as it did not 
appear whether improved value was greater than debt to 
claimants, nor when plaintiff’s debt was contracted. Turner 
vs. Williams, Bernie & Co., 726. 


CLERK OF COURT. See Bonds, 8-10. 
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COMMON CARRIERS. See Railroads, 6, 7. 
CONFEDERATE MONEY. See Scaling Ordinance, 1. 


CONSTABLE. See Sheriff, 2. 
CONTINUANCE. 


1. Discretion of court as to not controlled unless abused. Spiess & 
Rosway vs. Sharp, 166. 


CONTRACTS. 


1. Principal, interest added at agreed lawful rate and written ob- 
ligation given for aggregate, without expressing rate itself, 
sufficient compliance with statute which tolerates limited con- 
ventional rate on condition of contract therefor being in 
writing. Tribble et al. vs. Anderson, 31. 

2. Creating a debt, or parting with its consideration in the act of 
creating it, on faith of collateral promise by third person to 
stand good for its payment, is not such performance or part 
performance by creditor as will render collateral promise 
obligatory without a writing. Nor is part payment of debt 
by collateral promissor such part performance. McGaughey 
Bros. vs. Latham, 67, 

8 Railroad, stipulation by to appropriate certain bonds on deposit 

to completion of railroad of another company, according to 

contract, etc., made by a certain firm, “and all other work 
under said contract not by them fully performed,” is not an 
undertaking to complete the railroad further than the bonds 
on deposit would pay for. Nor is it an undertaking to keep 
down interest on outstanding bonds whilst the work of com- 
pletion was in progress, though the firm had agreed to do so 
dn the prior contract to which the stipulation makes refer- 
ence. Maconand Augusta Railroad vs. Georgia Railroad et al., 

103. 

‘4. Attachment on alleged joint contract, evidence must establish 

joint liability. Harriman et al. vs. First Bryan Baptist Church, 
186. 

5. Fertilizer, penal offense to sell not duly branded, no Such sale 
can be basis of legal contract. Kleckley vs. Leyden, 215. 

6. Collateral promise to pay, cannot be where there was no debt of 
another, present, past or prospective. Buchanan vs. Sterling, 
227. 

7. Assignment based on promise of assignee to sell and divide pro- 
ceeds among creditors, not without consideration. Block os. 
Peter, 260. 


8. Covenant that water shail not be raised so as to damage certain 
51 


e 
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lands, and if raised in winter, shall be taken off in time for 
crop in spring, contemplates actual damage to land. Green 
vs. Weaver, 302. 


Third person applied for loan and procured it to be made, and 
it was made in consequence of his parol promise to see whole 
amount paid, he declining to sign note, the maker of the note 
was the primary debtor, and the promise of the other was 
collateral. Daniel vs. Mercer, ex’r, 442. 


. Performance sufficient to render promise obligatory without 
writing, parting with money pursuant to contract of lending 
was not. Jbdid, 


. Part of debt to be paid at some indefinite time in discharge of 
whole, not performed by paying part of stipulated sum. If 
creditor be bound to except balance if tendered in reasonable 
time, no tender was made nor excuse showntherefor. Trout- 
man vs, Lucas, for use, 466. 

. Landlord and tenant, contract establishing relation for one 
year, though made before year begins, may be in parol. 
Steininger vs. Williams, 475. 

18. Possession and payment of rent for two months would take con- 
tract without statute, if within. d¢d. 

14, Fertilizer sold under written contract, cannot be varied by 
alleged parol stipulation. _ Martin vs. Moore, 531. 


15. Illegality of contract sought to be set up, must be plainly and 
distinctly pleaded, and facts fully set forth. did. 

16. Executions amounting to more than $250.00 turned over to de- 
fendants to be used for their benefit while unpaid, on stipula- 
tion that they, at their own expense, shculd collect, if prac- 
ticable, and that should they succeed in making all or any 
part, they should turn over the amount collected in liquida- 
tion thereof ; but if they failed, then the plaintiff agreed to 
take from said defendants $150.00, due from that date, with 
12 per cent. interest until paid, which amount of $150.00 said 
defendants agreed to pay. Prima facie, plaintiff was not enti- 
tled to $150.00 in addition to collection of $250.00 made by 
defendants. Barrett et al. vs. Powell, agent, 552. 

17. Ambiguous, contract is, and evidence may be received to illus- 
trate true meaning. Jbid. 

18. Title to instrument by which one acknowledged himself indebted 
to Southwestern Baptist Association certain amount, which 
he promised to pay the Association, etc., was in that body; if 
corporation, suit thereon should be in corporate name; if not, 
in name of members as partners. Jones et al. vs, Watson, 679. 


19. Assignment of chose in action must be in writing. Turk vs. 
Cook, 681. 





INDEX. 
CONTRIBUTION, See Surety and Indorser, 3. 


CORPORATIONS. 


1, Church incorporated by superior court cannot, as a corpora- 
tion, engage in sale of tickets for an excursicn on board of 
steamer chartered by it for occasion. Harriman et al. vs, First 
Bryan Bap. Church, 186 

2. Mortgage made by officers of corporation foreclosed, individual 
stockholder cannot interfere by injunction to restrain sale, 
without showing why corporation is not party complainant. 
Henry et al. vs. Elder, adm’r, 347. 

3. Fraud of corporation in obtaining charter no defense to its 
debtors. Pattison vs, Alb. Build. & L. Ass., 378. 

4, Liability of mutual insurance company in this case to benefici- 
ary was statutory. Georgia Mas. Ins, Co. vs. Davis et al., ex'rs, 
471. 

5. Consolidation of Geo, A. L. Railroad with S.C. A. L. Railroad, 
forming At. & Rich, A. L., under act of 1868, last named 
company was a new corporation. Atlanta & Rich. A. L. 
Railroad vs. State, 483. 

6. Title of act of 1868, amendatory of original charter of 1856, not 
authorize creation of new corporation, cannot be set up to 
defeat payment of taxes, etc. J did. 

7. Instrument payable to Southwestern Bap. Association; if corpo- 
ration, suit must bein corporate name; if not, in name of 
members as partners. Jones et al. vs. Watson, 679. 


COSTS. See Auditor, 2. 
COUNTY COURT. See Criminal Law, 6, 11, 45, 46; Pleadings, 3. 


COUNTY MATTERS. 
1. Legal tender, county orders are not. Perry & Denton vs. Colquitt, 
gov., 311. 


2. Private way, ordinary may order removal of obstructions to 
where applicant has been in constant and uninterrupted use 
for seven years. Brown et al. vs. Marshall, 657. 


COURTS. 


1. Time for holding in same circuit conflict, judge may adjourn 


one by order transmitted to clerk under §3243 of Code. Os- 
good et al. vs, State, 791. 


COVENANT. See Contracts, 8. 
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CRIMINAL LAW. 


1. Impossibility of presence of prisoner at offense necessary to be 
shown to sustain alibi; not that it must be impossible not to 
believe he was absent therefrom. Attribute of impossibility 
must qualify objective fact, presence at offense, not subjec- 
tive state, belief of jury. Goldsmith vs. State, 85. 

2. Burglary, indictment failing to charge either day-time or night- 
time is demurrable upon arraignment; but defect is not cause 
for arresting judgment after verdict finding burglary in day- 
time. Jones vs, State, 141. 


3. Reasonable doubt between several offenses covered by indict- 
ment should result in finding offense of lower grade; but 
when doubt is between offensés (alike in the element of time 
and in the degree of punishment), one of which is covered 
and the other not covered by the indictment, neither can be 
found. Jdid. 

4. Demand for trial, it must be entered on minutes at term when 
made, If leave to enter be refused, remedy is by writ of 
error. Moore vs, State, 165. 

5. Jury, must appear to have been at term to authorize discharge. 
Ibid. 

6. County court may try prisoner for misdemeanor on written ac- 
cusation based on affidavit, unless indictment be demanded 
in writing. Express waiver of indictment unnecessary. 
Smith vs. State, 168. 

7. Requisites of affidavit and accusation. Ibid. 


8. Church mentioned by name as owner of property, persons com- 
posing it need not be specified. J did. 


9. Accusation does not consist of two counts because in setting 
forth acts of malicious mischief committed at same time, it 
enumerates some of them in one paragraph and rest in an- 
other. Jdid. 


10. Nor are there two counts because some of the property injured 
was individual property and some of it church property, the 
former being first dealt with in the accusation and the latter 
next. did. 


1i. County judge not required by law to keep in office list of per- 
sons whose names are in jury-box. Ibid. 

12, Jury convened and impartiality tested, county judge may post- 
pone impaneling to future day, but prisoner has right to have 
impartiality again tested. Failure to demand waives. Jbdid. 

13. Oath administered to jury deviates from that prescribed by 
statute, prisoner should object. Acquiescence until after 
verdict waives. bid. 
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14. Jury, presumption as to regularity of action of after leaving 
court-room. J did. 

15. Accusation under $4627 of Code, being full and minute, unnec- 
essary to read to jury any of the Code, or to state what par- 
ticular act or acts had to be proved in order to make out case. 
I bid. 

. Reasonable doubts, doctrine of. did. 

. Circumstantial evidence necessary to convict, doctrine as to. 
Ibid; Graves vs, State, 740. 

. Presumption of innocence, doctrine as to, bid. 

. Fact, whether it is evidence or not, question for court; what 
weight it should have is for jury. did. 

. Individual jurors are not to be addressed in way to discourage 
mental harmony. It was therefore proper to refuse to charge 
** that each juror must be satisfied,” etc. Ibid. 

. Flight, effect of, how properly alluded to in charge. Jbid. 

Threats, effect, how properly alluded to in charge. J did. 

. Bigamy, to relieve colored man from on account of subsequent. 
marriage to woman with whom he was living on the 9th of 
March, 1866, having previously married another, it is not 
necessary to show that ‘‘on that exact day” they were living 
as man and wife. Mitchell vs. State, 222. 

. Burglary, indictment charges house to be dwelling of certain 
woman, and it appears to have been rented by husband and 
occupied by him and his family, including her, and no other 
right in her be shown, evidence does not support indictment. 
Morgan vs. State, 307. 

5. Indictment not quashed because initials of some of grand jurors 
appear prefixed to surnames. Minor vs. State, 318. 


. Grand juror who found bill, that he was incompetent must be 
proved. Ibid. 


. Grand jurors, names need not be inserted with their own hands. 
I bid. 


. Tippling-house, what constitutes. Ibid. 

. Search warrant is criminal proceeding. Claton vs. Ganey, 331. 

. Confessions sufficiently corroborated’ to authorize conviction. 
Daniel vs. State, 339. 

. Retailing without license, no defense that renewal was prevented 
by sickness of city clerk, and that as soon as he recovered 
license was taken out covering the intervening time. Reese 
vs. City of Atlanta, 344. 

Retailing in a man’s kitchen by his servant, and in his presence, 
with his consent and approbation, may be deemed his own 
act as well as the act of servant. Forrester vs. State, 349. 
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88. Rape, evidence shows no intention on part of defendant, verdict 
of assault with intent to not sustained. Johnson vs. State, 355. 


34, Jeopardy; judgment on verdict of guilty found on good indict- 
ment, arrested, or verdict set aside, at prisoner’s instance, not 
for any alleged defect in indictment, but solely on ground 
that judge who presided at trial was unauthorized to hold the 
court. Prisoner may be again tried on same indictment, 
whether arrest of judgment or setting aside of verdict was 
erroneous or not. Small and Johnson vs, State, 386. 


35. Arson; trunk containing money stolen from bed-room, and key, 
at same time, stolen from private receptacle in same room, 
and tracks, which appeared to be prisoner’s, soon after- 
wards traced to where trunk was opened with key and rifled 
of the money, and prisoner having been seen with certain 
relatives shortly before and shortly after the criminal transac- 
tion, evidence that said relatives had been in service of 
prosecutor, and having become unfriendly with him had left 
it, that they knew where the trunk and key were usually kept, 
and that the former contained money, was admissible for the 
prosecution, though a slight part of such evidence as of 
knowledge be the previous declarations of such relatives, 
made when prisoner was not present. Jones vs, State, 395. 

36, Creating of opportunity to commit larceny from one building 
seems to have been motive for setting fire to another on same 
premises, evidence of larceny admissible against prisoner on 
trial for arson. J bid. 

37. Crimes connected in time, place and purpose, some probability 
that perpetrator of one perpetrated both. did, 

88. Aiding prisoner in attempt t> escape, indictment need not set 
out individual names of posse, and state may prove that de- 
fendant obstructed either of the posse. Perry vs. State, 402. 


39, Offense charged is a crime, not an attempt to commit one, and 
therefore this case is not affected by $4674 of Code. Jdid. 

40. Attempt to escape continues as long at least as prisoner is flee- 
ing and the officer and posse are in sight and in hot pursuit. 
Ibid. 


41, “ Hamp Jones,” defendant charged by indictment with murder 
of, sufficient, though it may appear that he was also known 
as “Hamp Culbreath.” Junes vs. State, 456. 

42. Written addition made to request of counsel in capital case and 
both delivered, not objectionable on ground that court added 
to written charge. J did. 

43, False imprisonment; though arrest be made in Stewart, yet if 
prisoner be forcibly taken to Randolph and there illegally de- 
tained. latter county has jurisdiction to try offense. Lavina 
vs. State, 513. 
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44, Fugitive from justice arrested by private person without war- 
rant, he mnst be carried, without delay, before most conve- 
nient officer, and if he be detained beyond a reasonable time 
without this being done, false imprisonment is committed. 
I bid. 

. County court governed by local statute, not cause for discharg- 
ing prisoner that solicitor had failed to sign accusation until 
after arraignment waived, announcement made and jury 
stricken, it not appearing that any of jurors had been sworn. 
Cooper vs. State, 515. 

. Solicitor properly allowed to sign then, and proceed with trial, 
if waiver of arraignment was not withdrawn, and n» further 
time requested to plead or prepare. did. 

. Selling minor spirituous liquors, indictment for must negative 
authority from both parents, or show death of one. Newman 
v8. State, 583. See Reich vs. State, 616. 


. School-boy of such years as to be responsible for crime, can- 
not voluntarily throw stone at comrade and hit him, though 
in sport, and defend against charge of assault and battery 
by urging that he acted without malice and expected his 
play-mate to dodge, as was customary. Hill vs. State, 578. 

. Enumerated, acts constituting all the essentials of offense 
charged, may be, and jury instructed that if they are estab- 


lished the accused is guilty. Ibid. 

. Murder, indictment good though it omits to charge that deceased 
was “in the peace of the state,” and that defendant was ‘‘ of 
sound memory and discretion.” Dumas vs. State, 600. 

. Statement on former trial admissible against defendant. Jdid. 

. Juror who answers all of statutory questions so as to qualify 
is prima facie competent, and if defendant objects afterwards 
to his competency, he must prove him incompetent, J did, 

. Brother of one who contributed money for arrest of defendant 
and employment of counsel, entertained jury at night by 
order of court, he being jailer, in the habit of so doing in all 
criminal cases; it appearing that jury was under charge of 
bailiff all the while, and that jailer had no communication 
with them, verdict not set aside. did. 

54, Confession, none being made, error to charge on subject of con- 
fessions. J did. 

55. Juror completely purged himself of partiality, hence new trial 
properly refused on deposition of one witness to contrary. 
Ibid. 

56, Acknowledgments of presence when deceased was shot, without 
any promise, etc., admissible, though witness received de- 
fendant from detective who had held out promises. Jbdid. 
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57. Doubts, proper charge on subject of. Jdid. 

58. Indictment sets out names of grand jurors with reasonable 
accuracy, leaving no doubt of identity of person, slight mis- 
takes in names on minutes immaterial. Reich vs. State, 616. 

59. Spirituous liquors, sale of to minor, sufficient to convict unless 
defendant, after due inquiry, was honestly mistaken as to age. 
Mistake how shown. Jbid. 

60. Statement entitled to such weight as its consistency, natural- 
ness, and inherent probabilities afford it, J did. 

61. Statement to be considered if.evidence left minds of jury in 
doubt, or did not satisfy them, charge error. Statement given 
such force as jury see proper. Pease vs, State, 631; Day et al. 
vs, State, 667. 

62. Acquit, before jury can, musi be satisfied that defendant was. 
justified in all he did, charge too broad. Brewster vs. State, 639. 

63. Grand jurors, while parol evidence admissible to correct mis- 
take in names of on minutes of court where indictment was 
found, yet where it was returned in superior court and trans- 
mitted to city court for trial, such evidence is inadmissible in 
latter court under plea in abatement. Kneeland et al. 18, 
State, 641. 

64. Suspended, hearing of case should be until minutes of superior 
court can be corrected, if it can lawfully be done, otherwise 
indictment should be quashed by court in which it was found. 
I bid. 


65. Criminate himself, defendant cannot be compelled to by acts. 
Day et al. vs, State, 667. 

66. Bail not competent juror to try defendant, if at large. Ander- 
son vs. State, 675. 

67. Unfriendly feeling towards accused by father-in-law of prose- 
cutor not relevant, though prosecutor be inmate of his family. 
Ibid. 


68. Accessory after fact of receiving stolen goods, on trial of, record 
of conviction of principal on plea of guilty, though conclu- 
sive evidence of conviction, is only prima facie evidence of 
his guilt, so far as it respects accessory. J did. 

69. Sentence of principal to six months in chain-gang, with money 
alternative of $20.00, like sentence on accessory, with money 
alternative of $200.00, not in violation of $4488 of Code. Ibid. 

70. Deceased witness, if it be competent to prove what he testified 
on committing trial, proper foundation must be laid by show- 
ing that witness professes to remember substance of entire 
testimony as to particular matter. Puryear vs. State, 692. 

71. Assault with intent to murder; when facts tend to show absence 
of malice, or justication other than self-defense, charge that 
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‘‘in all cases of volantary manslaughter there must be some 
actual assault,” etc., too restricted. Court should have com- 
pleted sentence in which these words are found, Code, $4325, 
by instructing as to ‘‘equivalent circumstances.” Mack vs. 
State, 693. 

72. Jury-room, copy of Code carried into not necessitate new trial, 
it appearing that jury had already agreed upon a verdict, and 

_ procured the same for purpose of putting it in proper form. 

Graves vs. State, 740. 

73. Circumstantial, evidence still sufficient to warrant conviction. 
Ibid. : 

74, Jury-box, that name does not appear in, objection must be made 
before verdict. Osgood et al. vs. State, 791. 


DAMAGES, 


1. Allegations of declaration sufficient to permit evidence of in- 
jury to kidneys, nervous system, etc. Central Railroad vs. 
Mitchell, 173. 

. Counsel fees, when allowed as part of recovery. Northwestern 
Ins, Co., vs. Ross, adm’r, 199. Tift vs. Towns, ex’x, 237. 

. Nominal damages allowed for vindication of right. Green vs. 
Weaver, 302. 

. Excluding plaintiff from use of gin, damages measured by value 
of such rightful use, and not by value of his interest in prop- 
erty. Smith vs. Odom, 499. 

. Sheriff’s bond, action on for damages resulting from failure to 
serve party, measure of is loss sustained from such failure. 
Ivey et al. vs. Colquitt, gov., for use, 509. 

. Assessment on appeal greater than that found by jury of 
vicinage assembled under charter of railroad, interest may be 
added as part of damages. Selma R. & D. Railroad vs. Gam- 
mage, 604, 

. Clerk’s bond, measure of damages for taking illegal and void 
bond to dissolve garnishment. Spain et al., adm'rs, vs. Clem- 
ents et al., 786. 


DEEDS. 


1. Record of younger deed in time not defeat recovery under un- 

¢ recorded older, where facts indicate notice, and defendant 

fails to connect his alleged title with that of grantee under 
younger. Jiley vs. Southwestern Railroad, 325. 

2. Boundary, verbal agreement as to between two adjoining proprie- 

tors, not with view to settle true line, but to set up totally differ- 

ent and independent one, with no occupancy of part in dispute, 
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4. 


5. 


6. 


7. 


8. 


9. 


- 


10. 


11. 
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cannot affect subsequent purchaser without notice of such 
agreement, who takes deed with no description but original 
lines. Miller vs. McGlaun, 435. 


Houses are realty, and when land is conveyed eontaining no 
reservation as to them, deed is inconsistent with parol under- 
standing that vendor retains property in houses, with right 
to enter and remove. If terms were too comprehensive, 
mistake should be alleged, etc. Smith vs. Odom, 499. 

Fixture, prima facie running-gear of gin, in position for use and 
attached to gin-house, is and passes with land. Gin and 
band are personalty, and do not pass without express agree. 
ment, But to treat all these things as fixtures, or on the 
other hand as personalty, not inconsistent with absolute deed 
conveying land and appurtenances. J did. 

Interest in gin and band, or in these and running-gear, retained 
by vendor, parol agreement making such reservation and 
stipulating that gin is to remain where it is, and be used by 
both parties, not in conflict with deed. did. 

Record of younger deed in time not defeat recovery under un- 
recorded older when latter does not emanate from same person 
who made younger. Murphy et ai. vs. Peabody et al , 522. 

Record on attestation of justice and one witness, clause omitting 
word ‘‘ delivered,” deed, if not admissible without further 


proof, is admissible on proof of handwriting of maker and 
witnesses and that all three were dead, the deed itself coming 
from custody of vendee. aton vs. Freeman, 535. 


Record of deed since lost in:dmissible even as color of title, 
without proof of execution, if made on insufficient probate. 
Ibid. 

Record of absolute deed which fails to pass title because of 
usury, not notice of instrument as a mortgage, and junior 
judgment creditor is not postponed thereby. Johnson & 
Smith vs Wheelock et al., 623. 


Judgment junior than deed which was alleged to have been 
made only as security for debt; to subject land conveyed, 
judgment creditor must pay to holder of deed amount due 
in order to redeem. Turner vs. Williams, Bernie & Co.. 726. 

Set aside and reform deeds so as to vest interest in complainant, 
bill failing to allege that intent of makers was not expressed, 
or that there was fraud, accident or mistake, demurrer thereto 
should have been sustained. Allen vs. Allen, 732. 


DEMAND FOR TRIAL. See Criminal Law, 4. 5. 


DISTRESS WARRANT. 


See Landlord and Tenant 2, 4-7, 11-13, 15, 17. 
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EJECTMENT. 


1. Amendment relates fact to commencement of suit, and no title 
will mature by reason of delay to amend. Rutherford, e2’r, 
vs, Hobbs, 243. See Tift vs. Towns, ex’x, 287. 


2. Heirs at law of grantee, to recover on demise of, it must appear 
either that the persons are the only heirs at law, so as to 
recover all the land, or how many heirs at law there are, so 
that those suing may recover their part. Dupon et al. vs. Me- 
Laren, adm’r, 470. 

. Demise containing mistaken name amendable. Murphy et al- 
vs. Peabody et al., 522. 


. Lessors two, plaintiff may recover by showing title in either. 
Ibid. 


. Prior possession, recovery had on. Haton vs. Freeman, 535. 


. Boundary line, in determining jury not obliged to be governed 
by marked trees, and recent surveys coincident therewith, 
rather than by corners, etc., recognized by former proprie- 
tors, and surveys which conform to them. Roberts et al. vs. 
Ivey, 622. 


ELECTIONS. 


1. Quo warranto solely with view of ousting incumbent and install- 
ing applicant, must show title to office in applicant, no other 
interest of his being alleged. Therefore grounds which rest 
on invalidity of whole election will not be considered. Collins 
vs. Huff, 207; Hardin vs. Colquitt, gov., ex rel., 588. 


. Allegations which rest on illegality of votes on different grounds, 
must specify the number illegal on each ground, and, as far 
as possible, the names of all illegal voters, and wherein illegal, 
so that an issue may be form~d on each allegation. J did. 


. Managers at two of polling places, not all freeholders, as re- 
quired by charter; yet if they were appointed regularly by 
council, they became de facto managers, and entire vote at 
these two polls should not be rejected. J did. 


. Registered, though statute requires all voters to be, and none 
are; yet, if election be held, and persons elected exercise 
functions, predecessors yielding to supposed right, they are 
officers de facto. and until displaced may exercise all powerg 
of officers de jure. Hawkins et al. vs. Intendant, etc., of Jones- 
boro, 527. 

. Quo warranto remedy to settle whether relator or incumbent re- 
ceived majority of legal votes, pleadings making issue on 
each contested vote. Hardin vs. Colquitt, gov., ex rel., 588. 

. Executive, even if contest before be exclusive remedy in cases 
where full opportunity has been afforded to have contest de- 
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termined, yet where commission has issued inadvertently 
pending contest, and after due notice to governor, remedy by 
quo warranto is available. bid. 

7. Justice of peace, election for not void because one of managers 
wasson-in law of one of candidates, did. 


EQUITY. 


1. Bona fide purchasers for value from trustee whose trust charac- 
ter was not disclosed on face of his title, nor made known to 
them in due time, protected, in equity, as against beneficiaries 
of trust. MeCaskill_et al. vs. Lathrop & Co., 96. 


Usury, though original conveyance was infected with, yet settle- 
ment having taken place when there was no usury luw in ex- 
istence, and vendor having rented premises from purchasers 
as his vendees, and the agreed purchase money having been 
fully paid, title of purchasers became so far complete that 
equity ought to decree it to be absolute. J did. 

. Pretended sale by debtor for purpose of avoiding creditors, not 
render interposition of equity necessary, especially where 
discovery iswaived, Attachment will lie under Code, $3297. 
Haralson & Co. vs. Newton et al., 163. 

. Complexity in matter for adjustment, and combination of trust 
and fraud, with prayer for satisfaction out of income, war- 


rants interposition of equity. Kupferman vs. McGehee, trustee, 
et al., 250. 

. Net income nee:l not be set forth, nor what will be required for 
beneficiary of trust. Creditors are not put aside for benefi- 
ciaries. J did. 


6. Prayer, too much, not exclude appropriate relief. id. 

. Interplead, under decree requiring defendants to, final trial en- 
tered on, not competent for one to amend by raising questions 
with complainant touching amount of fund, waste, etc. An- 
drews et al. vs. Halliday et al , 263. 

. Interplead, after decree to, complainant, if he seeks no further 
relief, not entitled to be heard in argument at all. J did. 

. Advancements, object of litigation to settle amount of, etc., 
verdict should find several amounts specifically. did. 

Discovery, for equity to take jurisdiction on ground of, must 
appear that it is necessary, not only that complainant can 
more satisfactorily prove case with than without it. Muss 
baum & Dannenberg vs. Heilbron et al., 312. 

. Amended after answer, demurrer to whole bill entertained. 
Hays vs. Urquhart, 323. 

. Statute of limitations at law applied in equity. did. 
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. Discovery, answer prepared and contents come to knowledge of 
complainant, and bill then amended hy waiving, answer held 
evidence though not actually filed before amendment. Stan- 
ford et al. vs Murphy, adm’r, 410. 


. Discovery had as part of case made by bill as first filed, discov- 
ery as to subsequent amendments cannot be waived so as to 
exclude any part of entire answer. J bid, 


. Responsive, what portions of answer are and what not, question 
for court, and court should instruct as to what is not as well 
as to what is. Jbdid. 


. Decree at chambers dismissing bill on demurrer cannot be 
reversed on “‘fast” writ of error. Jordan et al. vs. Kelly & 
Bro., 437. 


. Trial in superior court, exceptions to rulings, and writ of error 
to supreme court dismissed because of defects in record, bill 
to set aside judgmeut on same grounds demurrable. Augusta 
Mut. L. Ass, vs. McAndrew, 490. See Welchel et al. vs. Gordon 
et al., 610. 

. Demurrer submitted, absence of counsel of one of parties for 
balance of term on leave formally granted, no reason for with- 
holding judgment thereon. Nutional B’k of Aug. vs, Printup 
Bros, & Co. et al., 570. 


. Demurrer properly sustained, consequences to be dealt with be- 
tween remaining parties in subsequent stages. bid. 


. Demurrer going to whole bill overruled, adjudication that com- 
plainant is entitled to some relief but extent of relief is still 
open question. Johnson & Smith vs Wheelock et al., 623. 


. Mechanic with lien only on brick-work of house, his employer 

being but a lessee of the premises, afforded relief in equity 

either by sale of entire property and paying him value of im- 

provement in proportion to value of whole premises, or by 

securing adequate share of rental for his payment. Gaskill 

et al. vs, Davis, 645. 

. Insolvency, failure to allege, of the lessee in the one case and 
of the executor in the other, renders bills demurrable, but 
complainants allowed opportunity to amend. Ibid. Long et 
al, vs. Mitchell, 769. 

Tort, claims ex contractu set-off against in equity where plaintiff 
is unable to respond. Melson vs. Dickson, 682. 

. Law side of court,equitable relief had only by making necessary 

averments in plea: J did. 

. Judgment younger than deed alleged to have been made only 

as security for defendant; to subject land conveyed in equity, 

judgment creditor must pay amount due so as to redeem, 

Turner vs, Williams, Bernie & Co., 726. 
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26. Deeds sough: to be set aside and reformed so as to vest interest 
in complainant, there being no charge that intent of makers 
was not exprsssed, or that there was fraud,accident or mistake 
demurrer to bill should have been sustained. Allen vs, Allen, 
732. 


27. Judgment creditor seeking in equity to subject property dis- 
tributed to heirs, whatever may be general rule as to setting 
out judgment, pleadings, etc., so as to develop character of 
debt as that of estate, yet where one of the distributees in 
possession of much of the property is the executor against 
whom judgment was rendered, it is unnecessary to do so. 
Long et al. vs, Mitchell, 769. 


28. Heirs of estate may distribute so far as they are concerned, and 
by agreement among themselves have consent decree inform- 
ally rendered at chambers so as to bind themselves, yet such 
decree will not bind creditor without notice and no party 
thereto. Ibid. 


ESTOPPEL. 


1. Title;on which so-called tenancy rests void for usury, no estoppel 
on debtor to deny that creditor is his landlord. Tribbdie et al. 
vs. Anderson, 31. 


2. Account stated by creditor and debtor gives notes in settlement, 
and is grossly negligent in omitting to inform himself con- 
cerning elements thereof, fact that interest or usury was em- 
braced for which he was not liable because not promised in 
writing, not such imposition as will entitle him to open 
settlement on ground of fraud. Pattison vs. Alb. Build. & L. 
Ass., 373. 


EVIDENCE. 


1. Hearsay inadmissible, by affidavit or otherwise, on hearing of 
application for injunction. Zarly & Lane et al. vs. Oliver & 
Norton et al., 11. 


2. Parol evidence of settlement, etc., admissible, it not appearing 
that any written {memorial of these matters ever existed. 
MeCaskill et al. vs. Lathrop & Co. , 96. 


8. Hearsay evidence inadmissible, and should be ruled out as soon 
as discovered to be such. Smith vs. State, 168. 

4. Ground of objection, with evidence objected to, should be 
stated. Ibid. 

5. Allegations of declaration sufficient to permit testimony as to 
injury to kidneys, nervous system, etc. Central Railroad vs, 
Mitchell, 173. 

6. Writing chartering vessel silent as to capacity, and she is over- 
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loaded, by reason of which, together with state of weather, 
excursion fails, parol evidence admissible to prove that price 
was fixed with reference to carrying capacity of 1200, it ap- 
pearing that only about 700 went aboard, and her government 
license restricting her to 500. Harriman et al. vs, First Bryan 
Bap. Church, 186. 


7. Parol evidence admissible to show for whom agent failing to 
disclose principal acted in making contract, though it involve 
proof of ownership of vessel. J did. 


8. Ownership of vessel, reputation at port not evidence of; nor is 
information which witness acquired by examination of entries 
at custom-house. Ibid. 


9. Contest between judgment creditor of trust estate and renter 
who claimed cotton on ground that he had paid the rent, it 
being a specified amount of money, evidence as to the usual 
rent in kind and the value of cotton, was irrelevant. Manget 
08. Hightower, 217. 


10. Value of all the animals as team for hire, not relevant under 
facts. Tift vs. Towns, ex’z, 237. 


11, Assignment of all goods and effects in store-house on Cherry 
street, parol evidence admissible to show what goods, etc., 
were covered, and their value. Block vs. Peter, 260. 


12. Weighing testimony, court may direct that all enumerated cir- 
cumstances be taken in consideration. Improper to tell jury 
that they can reject testimony which court has legally ad- 
mitted. Minor vs, State, 318. 


18. Res geste, statements made by third person in bearing of both 
parties, pending trade, touching value of guano, admissible 
as. Griffin vs. Cleghorn, Herring & Co., 384. 

14. Court stated that unless deed was introduced certain parol evi- 
dence would be ruled out, and thereupon deed was intro- 
duced, not cause for new trial though it might have been 
error had evidence been rejected. Barker vs. Blount, 423. 

15. Rule out testimony which has gone to jury without objection, 
court should not of its own motion. Jdid. 

16. Tax digests ruled out, not ground for new trial, it not appear- 
ing for what purpose they were offered, nor what were their 
contents. I did. 

17. Witness, who was administrator, testified to some facts touch- 
ing administration, on cross he may be interrogated fully in 
regard thereto. Ibid. 

18. Circuit court of United States, judicial notice taken of, and 
record of its proceedings admitted in evidence by courts o¢ 
this state. Headman vs. Rose et al., 458. 
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. City court of Savannah is court of record, and its minutes ad- 
missible to show ex parte judgment of naturalization. J did. 


. Lost record, contents of proven by parol. Jdid. 

. Deliver cotton, action against railroad for failure to, evidence 
that other persons had cotton stolen from their bales from 
depot inadmissible, though stolen during the months when 
plaintiff's was shipped, and by employees of company, issue 
being loss by evaporation or by fault of company. Central 
Railroad vs. Brunson, 504. 


. Tax-books admissible as tending to show ownership of property 
and value put thereon. Ivey et al. vs. Colquitt, governor, for use, 
509. 


Deed recorded on attestation of justice and one witness, clause 
omitting word ‘‘ delivered,” if not admissible without further 
proof, is admissible on proof of handwriting of maker and: 
witnesses and that all three were dead, the paper itself com- 
ing from custody of vendee. Zaton vs. Freeman, 535. 


. Recerd of deed since lost inadmissible even as color of title, 
without proof of execution, if made on insufficient probate. 
I bid. 

Ambiguous contract, evidence received to illustrate meaning. 
Barrett et al. vs. Powell, agent, 552. 


. Statement of defendant admissible against him on subsequent 
trial. Dumas vs. State, 600. 


. Acknowledgments of presence at commission of crime without 
promises, etc., admissible though witness received defendant 
from detective who had held out such promises, J did. 


. Immaterial evidence should be excluded, and objections to ma- 
terial evidence not considered to operate as error if same evi- 
dence, in substance, afterwards gets before jury. Reich vs. 
State, 616. 


. Statement of defendant entitled to such weight as its consist- 
ency, naturalness and inherent probabilities afford it. bid. 
Pease vs. State, 631; Day et al. vs. State, 667. 


. Minutes, parol evidence admissible to correct mistake in enter- 
ing names of grand jurors. Kneeland et al. vs, State, 641. 


. Parol evidence of payment on direct examination rebutted by 
like evidence on cross, though it be disclosed that there is 
writing present in possession of witness which will throw 
light on true nature of transaction. Phillips vs. Sewell, 649. 


Writing, if relevant, may be introduced at proper time by either 
party. Acknowledgments therein that credits are to be en- 
tered on general fi. fa., without specifying any amounts, it is 
some evidence against party who executed it, when whole 
debt is claimed in proceeding to foreclose mortgage for debt 
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covered by fi. fa. and definite credits are set up by mortgagor. 
Tbdid. 

33. Criminate himself by acts, defendant cannot be compelled to. 
Such acts inadmissible. Day et al. vs. State, 667. 


34. Unfriendly feeling towards accused by father-in-law of prose- 
cutor, not. relevant though latter was inmate of former’s 
family. Anderson vs. State, 675. 


35. Accessory after fact of receiving stolen goods, record of convic- 
tion of principal on plea of guilty, though conclusive evidence 
of conviction, is only prima facie evidence of principal’s guilt 
so far as it affects accéssory. Ibid. 


36. Deceased witness, if it be competent to prove what he testified 
on committing trial, proper foundation must first be laid. 
Puryear vs. State, 692. 


37. Cross-examination, party cannot complain of evidence drawn 
out by himself on. Harper vs, Parks, 705. 


88. Re-opening testimony, discretion of court not controlled in ref- 
erence thereto. J did. 
EXECUTION. See Levy and Sale, 2, 10, 15-17. 
FERTILIZERS. See Sales, 2, 3, 5. 
FIXTURES. See Deeds, 3-5. 
FRAUD See Lstoppel, 2. 


FRAUDS, STATUTE OF See Contracts, 2, 6, 9,.10, 12, 13 


FRAUDULENT CONVEYANCE. See Zquity, 3. 


GARNISHMENT. 


1. Verdict July 11, 1876, but no judgment entered until May 
i9, 1879, when order was taken to enter nunc pro tunc, and in 
meantime, on April 17, 1879, judgment was entered agains 


garnishee, latter properly set aside on motion. Bryan et al. 
vs. Dean, 317. 


2. Answer sworn to before notary public who is also attorney at 
law, not made void by subsequent employment of attorney by 
garnishee as counsel, though attorney should afterwards charge 
and collect fee for preparing answer. Burrus & Williams vs. 
Moore, 405. 

8. Answer defectively sworn to because of existence of relation at 
time, cured by swearing to it again before competent officer 


whilst case is pending on appeal. No previous order or leave 
of court requisite. Zbid. 
58 
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4. Answer, plaintiff not content with, should traverse or file ex- 


ceptions; in either case it is amendable, and garnishee ought 
to be put on notice that it is not satisfactory. J did. 


5. Answer not stricken on mere motion, nor judgment rendered 


for more than it admits, where there is neither traverse nor 
exception. Ibid 


6. Time of service of summons, it not appearing that garnishee 


was either debtor or bailee of defendant, subsequent receipt 
of goods at Eufaula, Ala., to be carried on Chattahochee river 
to Florida, imposed no duiy on him to retain goods for pro. 
duction to court in Muscogee county, Ga. Having carried 
them to Florida where they were consigned, court not order 
him to bring them back for surrender and sale. J bid. 


7. Trustees for payment of creditors, if they have title to choses in 


action which particular creditor is pursuing, interposition of 
claim in garnishment proceeding is adequate remedy, without 
interference of equity by injunction. Nationa) Bk of Aug. 
vs. Printup Bros, & Co. et al., 570. 


8. Dissolve, wife of defendant given by him as security, bond void, 


GIFT. 


and clerk liable to plaintiff for damages resulting from disso- 
lution on such illegal instrument. Spazn et al., adm’rs, vs. Clem- 
ents et al., 786. 


See Advancement, 4. 


GUARANTY. See Mortgage, 3, 4. 


GUARDIAN AND WARD. 


1, Contest over guardianship of orphan, interest of latter looked 


to rather than that of applicant. Janes vs. Cleghorn, 335. 


2. Administrator also guardian of one of distributees, and in latter 


capacity receipted to himself in former for certain amount, 
and made corresponding returns as guardian, and on basis 
thereof ordinary rendered judgment for amount due ward, 
such proceedings would be prima facie but not conclusive 
evidence as against sureties. Weaver et al. vs. Thorn ‘on, ord., 
Sor use, 655. 


HABEAS CORPUS. 
1. Issues, two involved on habeas corpus for orphan child: first, 


whether one of parties had succeeded to parental right by 
contract with deceased father; ana second, whether other 
party was not estopped by certain facts from litigating that 
question in that particular proceeding, and judgment ren- 
dered might properly have been put on latter ground alone, 
and where on application by losing party for letters of guardi- 
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anship the contract right comes again in question between 
same litigants, former adjudication does not conclude appli- 
cant from disputing contract. Janes vs. Cleghorn, 335. 

2. Jurisdiction as to habeas corpus not conferred by Code on court 
of ordinary, but on ordinary. In hearing and determining 
ordinary ucts as inferior judicatory, or special habeas corpus 
court. Thus, constitution of 1877, by restricting jurisdiction 
of courts of ordinary in some respects to cuunty matters, does 
not withdraw statutory power previously granted as to habeas 
corpus, Moore vs. Roberson, sheriff, 506. 


HIRING. See Levy and Sale, 1. 


HOMESTEAD. 


1. Indigent adult daughters, members of family at time of applica- 
tion for homestead in 1868, estate not determined because 
wife died and minors became of age and left applicant. On 
marrying again in 1878 applicant not entitled to second home- 
stead. Torrance vs. Boyd, 22. 

2. Allowance of homestead not held void, after enjoyment for ten 
years, at instance of applicant or his privies, because applica. 
tion did not expressly disclose that he was the head of a 


family, or that he was a resident of the county in which the 
proceeding was had. bid. 

3. Personalty, full disclosure of must be made at time of applica 
tion, or at or before the order setting off the property is 
granted. Any failure, unless satisfactorily explained, deemed 
intentional and therefore fraudulent. did. 


4. Deed void for usury, to establish homestead right in opposition 
to, neither payment nor tender of the debt which deed was 
made to secure, is necessary. Tvibble et al. vs. Anderson, 31. 
See McCaskili et al. vs. Lathrop & Co., 96. 


5. Favored by law, homestead is, whilst usury is odious. Waiver 
of homestead cannot be effectual where consideration has any 
taint of usury. J did. 

6. Question made in proceeding to secure homestead not appropri- 
ate, but agreed to be tried by parties, court should not charge 
jury in way to leave main controversy still open. did. 

7. Date of bond, not of breach, governs on questions of liability of 
homestead to execution thereon. Hunt vs, Juhan, 162. 

8. Appointment of appraisers to view survey and value improve- 
ments of realty claimed as exempt is but preliminary to judi- 
cial action, and is not subject of appeal to superior court. Not 
until ordinary has adjudicated on return is there matter for 
appeal. Bangs vs, McLeod et al., 162. 


9. Statutory or constitutional homestead may be taken at option, 
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but not both; one cannot be supplemented by the other. 
Johnson vs. Roberts, 167. 

10. Wife of tenant cannot take homestead in premises of landlord. 
Oherry, sheriff, vs. Ware, 289. 


11. Judgment debtor, with consent of wife, conveyed land to an- 
other creditor as security, taking bond to reconvey; subse- 
quently homestead was set apart therein. Holder of security 
recovered judgment, filed deed and had land sold: Held, in 
contest over fund junior judgment would have precedence. 
Moore vs. Frost et al., 296. 

. Farm products set apart, and afterwards used in purchase of 
provisions, clothing, etv., for use of family to enable them to 
make crop, crop so made exempt. Johnson vs. Franklin & 
Whitney, 378. 

. Goods set apart as exempt, and in course of trade sold and 
other goods purchased with proceeds; though this was done 
without any order of court, goods so purcbased would be 
exempt, it not appearing that they exceed in value original 
exemption. Dodd & Co. vs. Thompson, 393. 

. Bankrupt, homestead set apart to by assignee, and custody of 
property passed out of bankrupt court, wife can take valid 
homestead therein. Colquitt, gov., vs. Brown, 440. 


. Debts due state not good against homestead unless for taxes. 
Ibid. 


. Waiver of right to homestead in mortgage of land, sufficient 
specification of property. Smith et al. vs. Shepheard, 454. 

. Application pending and known to mortgagees, not affect right 
to waive. Ibid. 

Widow of debtor who died in October, 1877, applied in Decem- 
ber, 1878, for homestead under constitution of 1868, in estate 
of husband: Held entitled thereto. Homestead of constitu- 
tion of 1868 kept in force by that of 1877, in respect to debts 
incurred under former. Gerding & Co. vs. Beall, 561. 

. Partner, homestead in undivided half of real estate of firm may 
be set apart to wife of, and will be valid against general cred- 
itors. Hunnicutt vs. Summey, 586. 

. Partnership formed prior to constitution of 1868, homestead not 
valid over other partner’s objections, against balances due 
him on firm transactions; but before creditor can be subro- 
gated to rights of other partner, he must make by his plead- 
ings such a case as would entitle himin equity. Ibid. 

. Injunction, exemption of personalty not interfered with by at 
instance of judgment creditor who only has lien on reversion. 
Venable vs. Hverett et al., 633. 

2. Mortgagee without notice of homestead character of property, 
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protected against claim of beneficiaries. Roberts, guardian, 
vs. Robinson, 666. 


HUSBAND AND WIFE. 


1. Person having property for sale agreed upon price with one 
wishing to buy, but who could not consummate purchase 
on his own account because some of the security required 
belonged to his wife, and thereupon he induced his wife to 
become the purchaser through him, and the contract was 
thus consummated, the conveyance being made directly to 
her, she giving her notes and mortgage as security, she is 
ebound as purchaser-and mortgagor, if the seller and mort- 
gagee committed no fraud upon her, nor knew of any com- 
mitted by her husband. Hull vs. Sullivan, 126; Boland 1s. 
Klink, 447. * 

. Property conveyed to wife, for which she has given her notes 
and mortgage, husband has no right to use for his own ben- 
efit; but it is the province of the wife to see that she gets 
the fruits of its use, and no duty in that regard is cast by law 
upon the seller. Jdid. 

. Can husband or wife be heard to testify to private conversations 
between themselves to defeat a contract made by either of 
them with a third person? Jdid. 

. Bigamy, to relieve colored man from on account of subsequent 
marriage to woman with whom he was living on 9th March, 
1866, having previously married another, it is not necessary 
to show that ‘“‘on that exact day” they were living as man 
and wife. Mitchell vs. State, 222. 

. Promissory note not payable to order or bearer, and not indorsed 
by payee, who was married woman and dead, sued by hus- 
band for use of certain creditors without alleging that he 
was such and had paid debts of wife, or otherwise making 
equitable case; there could be no recovery. Craigevs. Tingle, 
274. 

. House rented by husband and occupied by him and family, 
including wife; in contemplation of law it is his as head of 
family, and not hers. Morgan vs. State, 307. 

. Presumption that husband can contribute to support of wife 
and children unless unable to work. Alimony allowed and 
husband ceased to pay, attachment for contempt ordered. 
Lester vs. Lester, 356. 

. Incompetent either for or against husband, wife is as to any 
information derived from his confidence in her. Stanford et 
al. vs. Murphy, adm’r, 410. 

. Alien woman whose husband became a naturalized citizen of 
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United States, thereby herself became a citizen, although she 
may have been living at distance from her husband for years, 
and may never have come into the United States until after 
his death. Headman vs. Rose et al., 458. 


10. Judgment against wife which would be conclusive if rendered 
contrary to her wishes, not the less so because rendered with 
her consent and as part of compromise arrangement to end 
litigation. Lewis vs. Gunn, 542. 

. Money borrowed by wife to pay debt of husband contracted 
for manufacture of photographic car, with knowledge of 
lender that money was to be so used, is virtually assumption 
of debt of husband and contract is void. Veal vs. Hurt, 
728. : 

. Lender refused to let husband have money until he brought 
note of wife with power of attorney ‘to sell her real estate 
and pay note, contract is virtually one to bind her separate 
estate by suretyship for her husband, and is equally void—the 
money being paid to the husband, and no title to the car made 
to the wife. Ibid. 

. Married prior to woman’s act of 1866, yet acquisitions subse- 
quent to that ard to constitution of 1868, are separate estate 
of wife, and marital rigitsdo not attach. Cherokee Lodge vs. 
White, 742. 


ILLEGALITY. 


1. County orders are not legal legal tender. Hence, tender of to 
sheriff on judgment on recognizance, no ground of illegality. 
Perry & Denton vs. Colquitt, gov., 311. 

2. Removed to United States court, illegality to final process of 
state court cannot be. Besser vs. Munford, adm'r, 446. 

8. Service, illegality because of absence of; defendant must allege 
in his traverse of return of sheriff, and prove, that he made 
such traverse at next term after he had notice of return. 
Knight vs. Jones, 481. 

4. Denial that judgment ought to have been rendered on account 
of pre-existing facts, goes behind judgment; this cannot be 
done by illegality. Hood vs. Parker, 510. 

5. Distress warrants, general law of illegality inapplicable to. 
McCulloch vs. Good, Small & Co., 519. 


INDICTMENT. See Criminal Law, 2, 25-27, 47, 51, 58. 


INDORSEMENT. See Surety and Indorser. 





INDEX 833 


INJUNCTION AND RECEIVER. 


1. Hearsay inadmissible, by affidavit or otherwise, on hearing of 
application for injunction. arly & Lane et al, vs. Oliver & 
Norton et al., 11. 


. Foreign judge need not return to county of hearing to make up 
and promulgate decision, but may transmit from county of 
residence to proper clerk for record. J did. 


. Fraud, though probable case be made in purchase of goods by 
customer and appropriation thereof to benefit of one favored 
creditor, yet discretion of chancellor in refusing injunction 
and receiver as means of securing forthcoming of goods, not 
controlled where ability of creditor to respond to decree is 
reasonably probable. did. 


. Breach of contract, remedy for is in damages where party in 
fault is solvent; but where bonds in hands of creditor, to- 
gether with such damages, would not probably cancel the 
default of complaining party for which sale under mortgage 
is about to be had, such sale should not be enjoined. Macon 
& Augusta Railroad vs. Georgia Railroad et al., 103. 

. Discretion in granting or refusing injunction, in appointing or 
refusing to appoint rec2iver, not controlled unless abused. or 
unless some well settled principle of law or equity be vio- 
lated. Citizens’ Bank et al. vs, Cook, ete., 159; Hooks vs. Brady 
et al,, 226. 

. Claim, on trial of, property founc subject, sale not subsequently 
enjoined because judgment was not signed by plaintiff or 
counsel. Pollard vs. King, 224. 

. Bill of exceptions to grant or refusal of injunction must be 
signed within twenty days after decision. Moring os. Ross, 
Coleman & Co, et al., 308. 

Remedy at law in damages, equity will not interfere. Nussbaum 
& Dannenberg vs. Heilbron et al., 312; West vs. Oobb, dep. sh’ff, 
et al., 341. 

Corporation, mortgage made by officers of foreclosed, sale not 
enjoined at instance of stockholder without showing why 
corporation is not party complainant. Henry et al. vs. Hider, 
adm’r, 347. 

. Tax. injunction against collection of, controlled by 59 Ga., 805, 
811. Merchants’ B. & L. Ass. et al. vs, Peter et al. 351 ; Smiths 
vs. Goldsmith, comp. gen’l, et al., 736. 

Mechanic’s lien executed by owners and lessors of property fore- 
closed, sale not enjoined at instance of creditor of lessee who 
holds a younger mechanic’s lien on the interest of such lessee 
for completion of work which latter bad bargained with les- 
sors to have completed. Winn et al, vs. Henderson, 365. 
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Condition of times, property not being its full value on account, 
allegation not constitute equitable ground for injunction. 
Ibid. 


. Sheriff responsible to all the world, whilst receiver is mere cus- 
todian for court. Bird, adm’z, vs. Harris, ex’r, 433. 


* Parties; two defendants to bill and injunction and receiver 
prayed for against both denied, and error assigned that judge 
erred in not appointing receiver, both defendants necessary 
parties to writ of error. Jordan et al. vs, Kelly & Bros., 487. 


15. Mortgagee, receiver under bill filed by fails to reduce all realty 
to possession, and fact not being brought to notice of court, a 
decree was had and sale made thereunder, person in adverse 
possession of portion not reduced to possession not having been 
made a party, equity will not, upon mere motion or petition» 

‘order such adverse holder removed, where possession was ac- 
quired before bill was filed, though it be in proof that he came 
in possession as purchaser under mortgagor and after judg- 
ment of foreclosure at law, but prior to decree under which 
sale was had. Coker vs. Smith, 517. 

. Tax necessary for purpose embraced within charter, whether or 


not, question for taxing power, not for courts. Hawkins et 
al. vs. Intendant, ete., of Jonesboro, 527. 


Finances of whole year involved in questions made, chancellor 
not obliged to grant injunction, though he may believe taxa- 
tion illegal. May leave complainants to their remedies, or 
let them wait final decree. did. 


. Judgment rendered in state court against national benk, return 
of nulla bona made, bank ceased to discharge functions as 
fiscal agent of United States, and disposing of assets among 
stockholders, thereby endangering debt, injunction granted 
and receiver appointed. Mer. & Plan. Nat. Bank et al. vs. 
Trustees of Mas, Hall, 549. 

. Federal court, until receiver has been appointed by, wherein 
interposition of equity to settle affairs of national bank was 
invoked, neither law nor comity requires state court to suspend 
its equitable remedy until former shall act. did. 


. Matters overruled on motion to dissolve may be again urged at 
propertime on demurrer. Nat. Bankof Aug. vs. Printup Bros. 
& Co. et al., 570. 

. Trustees for payment of creditors, if they have title to choses 
in action which particular creditor is pursuing by garnish- 
ment, interposition of claim in garnishment proceeding is 
adequate remedy, and interference of equity is unnecessary. 
Lbid. 

. Judgment regularly obtained between same partiesand subject- 
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ing same property, equity not restrain, where entire trouble 
of complainant was caused by his own Jaches, unmixed with 
fraud on part of creditor. Platt vs. Sheffield, sh’ ff, et al., 627. 
See Welchel et al. vs. Gordon et al., 610. 


23. Exemption of personalty, equity not interfere by injunction 
with at instance of judgment creditor who has lien only on 
reversion. Venable vs. Everett et al., 683. 


INSURANCE. 


1. Ambiguous ‘policy construed most strongly against insurer. 
Northwestern Ins. Co. vs. Ross, adm’z, 199. 


2. Failure to pay loan notes jnot forfeit right to recover where 
policy contains provision “that if default shall be made in the 
payment of any’ premium, it will pay as above agreed as 
many tenth parts of the original sum assured as there shall 
have been complete annual premiums paid at time of such de- 
jfault.” Another provision shows that loan notes were “to be. 
paid only by dividends, or by deduction from policy when it 
matures.” J did. 

3. Bad faith, stubbornly litigious, etc., no evidence of to sustain 
verdict for counsel fees. Ibid. 

4 Life insurance policy sought to be enforced though premiums 
had not been paid in cash, on ground that there were divi- 
dends which should be applied to payment, bill must show 
such dividends sufficient for purpose. Bulger vs. Wash. Ins. 
Co., 328. 

5. Death of local agent at place of residence of assured, no excuse 
for non-payment of premiums, where, by terms of policy, 
premiums were payable at home office. bid. 

6. Liability of mutual insurance company to beneficiary in this 
case, was statutory. Georgia Mas. Ins. Co. vs. Davis et al., 
ex’rs, 471. 

7. Conveyance by insured before insurance, but litigating to set 
aside deed, and litigation terminated against him before loss, 
cannot recover on basis of entire value. Monroe, ea’r, ve. 
Southern Mut. Ins. Co., 669. 

8 Recovery on basis of liability for mesne profits, or of value of 
possession, or of right thereto until ouster, to authorize there 
must be evidence of of such liability or of value. J did. 


INTEREST AND USURY. 


1. Homestead right, to establish in opposition to deed void for 
usury, neither payment nor tender of the debt which the 
deed was made to secure is necessary. Tribble etal. vs. Ander- 
son, 31. See McCaskill et al. vs, Lathrop & Oo., 96. 
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. Infected debt closed whilst usury law stood repealed, and then 
re-opened after they were restored, is still infected until 
purged, But if then purged, an instrument then made re. 
nouncing title to land previously conveyed by a usurious deed, 
will be upheld as a conveyance for security of debt. J did. 

. Tenancy cannot arise between debtor and creditor by contract 
for rent, if title on which so-called tenancy rests in void for 
usury. No estoppel on debtor to deny that creditor is his 
landlord. Like rule holds as to hiring of personalty. Idi 

Principal, to add to interest at agreed lawful rate, and give 
written obligation for aggregate, without expressing rate 
itself, is sufficient compliance with.statute which tolerates 
limited conventional rate on condition of contraet therefor 
being in writing. J did. 

. Accord and satisfaction, for settlement of usury to he conclu- 
sive by way of, it must not leave debtor in vinculis to cred 
itor. Green, ev’x, vs. Frank, 78. 

. Purge out all usury, failure to, unexplained, leaves debt still 
tainted, and usury previously paid, whether on same loan or 
prior one, will be a defense pro tanto against new notes. bid. 

. Settlement, interest or usury embraced in notes given, when 
debtor was grossly negligent, for which he was not liable be 
cause not promised in writing, not such imposition as will 
entitle him to open on ground of fraud. Piuttison vs. Alb. 
Build. & L. Ass., 373. 

. Plea of usury must conform to statute, aad be filed as pre- 
scribed. Ibid. 

. Indebtedness of member of building and loan association may 
be more or less than difference between cash received and 
that refunded. Jdid. 


INTERPLEADER. See Equity, 7, 8. 
JEOPARDY. See Oriminal Law, 34. 
JOINT AND SEVERAL LIABILITY. See Contracts , 4. 


JUDGMENTS. 


1. City courts, duty of rendering judgment devolved on by con- 
stitution of 1877, where no issuable defense on oath is filed, 
Juchter vs. Boehm, Bendheim & Co., 71. 

2. Damages, judgment for against claimant and surety on damage 
bond, conclusive on both, unless procured by fraud, or unless 
proceedings constituting claim case are, upon their face, 
fatally defective. Mitchell vs, Toole, 93. 
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3, Action against Mrs. F., plea filed by F., and only service upon 
P.; no valid judgment in favor of plaintiff could be rendered 
against Mrs. F. Spencer vs. Farrow, 163. 


4. Nunc pro tune entries are made for the purpose of supplying or 
perfecting a record of what the court did or assented to; not 
for the purpose of reversing its action in respect to what it 
refused todo or assent to. Moore vs. State, 165. 

. Signed by plaintiff or his counsel, judgment not, mere irregu- 
larity which does not invalidate. Pollard vs. King, 224. 

. Rendered in 1867 and execution issued 8th November same 
year, judgment placed by act of 1869 under Code as to limi- 
tation, and no entry being made until April 3d, 1875, is dor- 
mant. Smith vs. White, 236. 

. Litigation between plaintiff in execution and ward for control 
of fi. fa. will not prevent dormancy; nor will death of either 
plaintiff or defendant have that effect. bid. 


. Minutes signed by court though judgment not, simply irreg- 
ular; not void. Tharpe vs. Crumpler, 273. 


. Debtor against whom was outstanding judgment, conveyed to 
another creditor as security taking bond to reconvey. Home- 
stead subsequently set apart. Judgment recovered by credi- 
tor holding security would take precedence in distribution of 
proceeds of property over senior judgment. Movre vs. Frost 


et al., 296. 

10, Res adjudicata, judgment is prima facie evidence against any 
right in defendant which was or mighc have been litigated in 
former suit. Green vs. Weaver, 302. 


11. Verdict July 11, 1876, but no judgment entered until May 19, 
1879, when order was taken to enter nunc pro tune, and in 
meantime, on April 17, 1879, judgment was entered against 
‘garnishee, latter properly set aside on motion. Bryan et al. 
vs. Dean, 317. 

12. Habeas corpus for orphan child involving two issues, first, 
whether one of parties had succeeded to parental right by 
contract with deceased father, and second, whether other 
party was not estopped by certain facts from litigating that 
question in that particular proceeding, and the judgment ren- 
dered might properly have been put on latter ground alone, 
and where on application by losing party for letters of guar- 
dianship the contract right comes again in question between 
the seme litigants, the former adjudication does not conclude 
the applicant from disputing the contract. Janes vs. Cleghorn, 
335. 

18. Absolute judgment, with no restriction as to mode of enforcing, 
enforcement by regular sale no enjoined because violative of 
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a cotemporaneous contract modifying its ordinary legal 
effect, it not appearing that breach would be irreparable in 
damages. West vs. Cobb, dep. sh’ ff, et al., 341. 


. Confederate soldier, judgment recovered against three, one of 
whom was, during war, not vacited as to the other two by 
being set aside as to the soldier under special legislation ap- 
plicable‘to the military. Powell vs. Perry, 417. 

Dormancy, execution within seven years after judgment, sheriff’s 
receipt for costs within seven years thereafter, return of nulla 
bona within next seven years, prevent. J did. 

. Minutes, judgment entered up on verdict and signed by counsel 
need not be spread on. did. 

. Lien on specific property, judgment intended to have, must de- 
scribe property. Nupier vs. Saulsbury, Respess & Co., 477. 

. Trial in superior court, exceptions to rulings, and writ of error 
‘to supreme court dismissed because of defects in record, bill 
to set aside judgment on same grounds of error demurrable. 
Augusta Mut. L. & B. Ass. vs. McAndrew, 490. 

. Denial that judgment ought to have been rendered on account 
of pre-existing facts, goes behind judgment, and this cannot 
be done by illegality. Hood vs. Parker, 511. 

. Married woman, judgment against which would be conclusive 
if rendered contrary to her wishes, not less so because ren- 
dered with her consent and as part of compromise arrange- 
ment to end litigation. Lewis vs. Gunn, 542. 

. Jurisdiction waived so as to authorize suit out of county of 
residence, judgment binding upon no one but parties thereto. 
Suydam vs. Palmer et al., 546. 

22. Dormancy, entries on fi. fa. as means of preventing, not lost by 
amendment as to given names of defendants. Gross vs. Mims, 
adm’z, 563. j 

. Execution, in respect to purposes which it may serve without 
actual production of judgment, presumption is that regular 
judgment was entered on verdict. did. - 

. Land under levy conveyed by stranger to title of defendant in 
ji. fa., claim interposed by vendee and property found subject, 
judgment is binding relatively to plaintiff in f. fa. both upon 
vendor and vendee. Welchel et al, vs. Gordon et al., 610; Platt 
0s. Sheffield, sh’ ff, et al., 627. 

. Exemption of personalty not interfered with by injunction at 
instance of judgment creditor who has lien only on reversion. 
Venable vs. Everett et al., 683. 

. Mortgage, record of, judgment rendered before has superior 
lien, though at time of rendition mortgage had been foreclosed 
and fi. fa. levied. Lien of mortgage is in contract and not 
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in judgment of foreclosure. Richards & Bro, et al. vs. Myers 


¢& Marcus et al., 762. 


Judgments, 21, 


Y. 

Pending trial should be concluded before members of jury are 
charged with another case. Tribble et al. vs, Anderson, 31. 

Cousin to successful party, that juror was and fact unknown, sa 
ground of new trial. - Budlard & Smith vs. Trice et al., 165. 

County judge not required by law to keep in office list of persons 
whose names are in jury-box. Smith vs. State, 168. 

Convened and impartiality tested, court may postpone impanel- 
ing until future day, but prisoner has right to have impar- 
tiality again tested before being sworn. J2id. 


5. Oath administered deviates from that prescribed by statute, 


prisoner should object. Acquiescence until after verdict 
waives. Jdid. 

Presumption in favor of regularity of action of jury after leav- 
ing court-room, J did. 

Employee incompetent to try case to which railroad is party. 
Central Railroad vs. Mitchell, 173. 


8. Verdict, after, too late to raise question as to whether jury try- 


ing appeal ought to have been taken from grand jury instead 
of petit jury. Kleckley vs. Leyden, 215; Milledgeville Man. Co, 
vs. Etheridge, 568. ‘ 


9. Notes of what is said or claimed, jurors may take. Tift vs. 


Towns, ea’x, 237. 

). Polled, error to refuse to allow jury to be, motion being made 
before they have dispersed and before verdict has been re- 
corded. Williams vs. State, 306. 


11 Initials of some of grand jury appear in indictment prefixed to 


surnames, not quashed. Minor vs. State, 318. 


12. Incompetent, that grand juror who found: bill was, must be 


proved. Jbid. 


18. Names of grand jurors need not be inserted with their own 


hands. Jdid. 


14. Administration, separate caveats filed by twe parties to applica- 


tion of third, each claiming right thereto, and cases appealed 
and tried together, each not entitled to six strikes, and error 
for that purpose to have jury of thirty impaneled. Headman 
vs, Rose et al., 458. 

. Appeal from justice court, if parties are entitled to special jury 












INDEX. 


from grand jury, right is waived by selecting, without objec- 
tion, jury from petit juries. Milledgeville Man. Co. vs. Ether- 
idge, 568. See Kleckley vs. Leyden, 215. 

. Statutory questions all answered so as to qualify, juror is prima 
facie competent, and if defendant objects afterwards to his 
competency, he must prove him incompetent. Duwmas vs. 
State, 600. 

. Brother of one who contributed money for arrest of defendant 
and employment of counsel, entertained jury at night by or- 
der of court, he being jailer and in the habit of so doing in 
all criminal cases; it appearing that jury was in the charge 
of bailiff all the while, and that jailer had no communication 
with them, verdict not set aside. Jdid, 

. Purged himself of partiality, juror having, new trial properly 
refused on deposition of one witness to contrary. Ibid. 

. Minutes corrected by parol as to mistake in entering names of 
grand jurors, yet, where indictment was found in superior 
court and transmitted to city court for trial, parol evidence 
of such mistake inadmissible in latter court under plea in 
abatement. Kneeland et al. vs. State, 641. 


. Suspended, hearing of case should be until minutes of superior 
court could be corrected, if it can lawfully be done, otherwise 
indictment should be quashed in court which returned it. 
Ibid. 

. Bail incompetent juror to try defendant who is at large on bond. 
Anderson vs, State, 675. 

. Incompetent by reason of relationship to parties, equally in- 
competent when related to counsel whose conditional fees en- 
title them to part of recovery. Melson vs. Dickson, 682. 


23. Box, that name of juror does not appear in, objection must be 
made before verdict. Osgood et al, vs. State, 791. 


JUSTICE COURT. 


1. Physician not obliged to charge forall his visits; failure may 
bave heen to keep claim within jurisdiction of justice, and 
this was his right. Buchanan vs. Sterling, 227. 


2. Discharge in bankruptcy not pleaded because justice told de- 
fendant it was unnecessary and no judgment would be ren- 
dered against him, judgment subsequently rendered cannot 
be resisted by illegality based on misconduct of magis- 
trate. Hood vs. Parker, 510. 


8. Claim case; unless it appears that plaintiff in fi. fa. was claim- 
ing interest, the principal being $50.00, or that property 
claimed was worth more than $50.00, remedy by certiorari 
upheld, Cherokee Lodge vs. White, 742. 
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4. Suit in name of “Reuben Atwell, James Atwell, agent, s.. 
John Scott;” defendant confessed judgment and appealed; no 
error in allowing amendment making parties plaintiff James 
Atwell and John J. Polhill, administrators of Reuben Atwell, 
deceased, and refusing to dismiss because Reuben Atwell 
was dead before suit was brought, Scott vs. Atwell et al., 
adm’rs, 764, 


LANDLORD AND TENANT. 


i. Tenancy cannot arise between debtor and creditor by contract 
for rent, if title on which so called tenancy rests is void for 
usury. No estoppel in such case on debtor to deny that 
creditor is his landlord. Tribble et al. vs. Anderson, 81. 


2. Distress warrant not dismissed because sued out by one of two 
executors, especially where contract of rent was made with 
him alone. Carter vs, Walters, ea’r, 164, 


3. Trust estate, renter from sub-rented and took note which was 
paid; cotton raised by sub-tenant was not subject to judg- 
ment against income of trust estate. Manget vs. Hightower, 
217. 


. Distress by assignee of landlord, both the contract and assign- 
ment must be set out in the affidavit, as otherwise the parties 
are apparently mere strangers. Demand for payment should 


be alleged, or sume excuse stated. Lathrop & Co. vs. Clewis, 
282. 


5. Special lien dates from maturity of crop and general lien from 
levy of distress warrant; mere transfer of note given for rent, 
made in writing before either of these events happens, is not 
an assignment of any lien. Jdid. 

. Distress warrant for more than $200.00 may be issued by county 
judge, and may, when contested, be returned either to the 
county or superior court. Ibid, 

. Animals or other personalty on premises let with same, by one 
entire coutract, for use in cultivation, whole sum is rent and 
may be collected by distress. did. 

. Counter-affidavit, for tenant holding over to resist warrant to 
dispossess by, he must give bond and security. Cherry, sheriff, 
vs, Ware, 289. 

. Homestead, wife of tenant cannot take, in premises of landlord. 
I bid. 

. Contract establishing relation of landlord and tenant for one 
year, though made before year begitis, may be in parol. 
Steininger vs. Williams, 475, 

11, Distress warrant, security not given, counter-affidavit not re- 
ceived, nor issue returned for trial. McCulloch vs. Good, Small 
& Oo., 519. 
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12. Counter-affidavit dismissed, both parties out of court. Ibid. 

18, Distress, only landlords or assignees entitled to remedy by. Ibid. 

14. Overflow from bath-room, for landlord to relieve himself from 
liability to tenant, and remit him to action against co-tenant, 
he must show that latter had exclusive use of bath room. 
Friedenburg & Oo., vs. Jones et al., ex’rs, 612. 

15. Counter-affidavit to distress warrant, one dismissed, second can- 
not be filed. ppinger & Russell vs. Habersham, 664. 


16. Entry by one claiming to be landlord on alleged tenant by virtue 
of legal process regularly sued out, defendant in such process 
cannot maintain trespass guare clausum fregit. Remedy by 
case for suing out process maliciously, etc. Melson vs. Dickson, 
682. 

17, Issue that rent is not due, for tenant to make, it is essential that 
he should replevy as well as make the affidavit. Delivery 
to levying officer for private sale is no such compliance with 
requisitions of statute as to empower officer to return papers 
for trial. Toomer vs. Mann, 735. 


LAWS. See Habas Corpus, 2. 


LEVY AND SALE. 


1, Sale of personalty void, yet if owner, with full knowledge of 
facts, hires property from purchaser, no usury or other ille- 
gal element being in transaction, contract of hiring is obliga- 
tory. Tribble et al. vs. Anderson, 31. 

2. Execution must follow judgment, yet variation as to interest 
and cost not render it void. It is amendable, and levy and 
sale without amendment would not be a nullity. Mitchell vs. 
Toole, 93. 

8. Half of certain lot, without specifying which half, or whether 
divided or undivided, levy on, not error to dismiss for uncer- 
tainty. Keaton vs. Forrester, 206. 

4, Trust estate, renter from sub-rented and took note which was 
paid; cotton raised by sub-tenant was not subject to judg- 
ment against income of trust estate. Manget vs. Hightower, 
217. 

5, Bankruptcy, at time of filing petition in, property levied on 
under execution from state court, not disengaged by sale 
made by assignee under order to sell free from incumbrances 
granted by register without notice, etc., to plaintiff in fi. fa. 
Fleming, guardian, vs. Butts, adm’r, et al., 231. 

6. Personalty, levies on must be accounted for before acquiescence 
in verdict subjecting land. J did. 


7’ Judgment absolute, with no restriction as to mode of enforcing, 
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enforcement by regular sale not enjoimed because violative of 
a cotemporaneous contract modifying its ordinary legal 
effect, it not appearing that breach would be irreparable in 
damages. West vs. Cobb, dep. sh'ff, et al , 341. 


8. Vendor who has given bond to muke title, receiving part of pur- 
chase money, cannot sell premises at judicial sale for balance, 
nor even levy upon them therefor, without first executing 
deed, filing it and having it recorded. Heyward vs. Finney 
et al., 353. 

9. Negotiable note held for balance and transferred without in- 
dorsement, and holder obtains judgment, he can sell as any 
other judgment creditor could, whether deed be filed or not. 
Ibid, 

10. Omission of execution to describe defendants as makers aud 
indorsers respectively is amendable, and need not work re- 
versal of judgment on claim unless attention was called to it 
at trial. Powell vos. Perry, 417. 


11. Attachment levied by proper officer, mistake in direction is 
amendable. Warren vs. Purtell, 428. 


12. Sale, by procurement of creditor, taken place illegally, should 
be no second sale under same process until first has been set 
aside by direct proceeding. Napier vs. Saulsbury, Respess & 
Co., 477. 


13. Property resold if it still belongs to defendant, and claimant’s 
apparent title is held as mere cover. Jbdid. 


14. Possession by defendant at time of second levy, more than two 
years after former sale, is prima facte evidence, unexplained, 
of title. bid. 


15. Execution amendable as to given names of defendants without 
involving loss of entries as means of preventing dormaucy of 
judgment. Record-wanting and original papers lost, court 
may look to statement of parties as found on minutes in con- 
nection with verdict, and make fi. fa. conform thereto. Gross 
vs. Mims, adm’z, 563. 

16. Execution, defect amendable and moved for, motion to quash 
properly overruled. did. 


17. Execution from superior court issued in 1861 and kept alive, 
but for some unexplained cause no record of case, except ver- 
dict on minutes, is to be found in 1879, and original papers 
lost, fi. fa may proceed as between parties thereto without 
supplying record or establishing copies. Did. 


LIEN. 


1. Laborer’s lien, affidavit to foreclose must show affirmatively that 
contract of labor has been completed. McDonald vs. Night, 


161. 
53 
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2. Laborer within meaning of §$1974, 1976 of Code, person em- 
ployed as clerk, bar-tender, etc. is, and is entitled to general 
lien on property of employer, with such superiority over 
other liens as is prescribed. Oliver vs. Boehm, Bendheim & Co. 
et al., 172. 


8. Landlord’s special lien dates from maturity of crop and general 
lien from levy of distress warrant; mere transfer of note given 
for rent, made in writing before either of these events hap- 
pens, is not an assignment of any lien. Lathrop & Co. vs. 
Clewis, 282. 

4. Mechanic’s lien executed by owners and lessors of property 
foreclosed, sale not enjoined at instance of creditor of lessee 
who holds a younger mechanic’s lien on the interest of such 
lessee for completion of work which latter had bargained with 
lessors to have completed. Winn et al. vs. Henderson, 365. 

5. Priority of liens, doubt as to, property sold and contest had 
over proceeds, Jdid, 

6. Older lien, entitled to priority, were both on whole property 
under contract with owners. Ibid. 

7. Taxes, lien of state for not divested by sale under decree, though 
ji. fas. had not been levied. Atlanta & Rich, A. L. Railroad 
vs. State, 483. 


8. Attorneys have lien on suit for fees, and may prosecute same in 
supreme court without regard to direction of client to dis- 
miss writ of error. Kimbrough et al. vs. Pitis, 496. 


9. Breach of promise of marriage, action for dies with person. 
Marriage as effectually kills it; hence, after marriage, coun- 
sel caunot prosecute suit for recovery of fees. Harris va. 
Tison, 629. 

10. “Improvements made by them,” $1959 of Code of 1868 gave to 
mechanics lien on ‘‘ without regard to the title to such prop- 
erty.” Gaskill et al. vs, Davis, 645. 


11. Brick-layer having completed his contract 2s to brick-work, he 
made improvements on the premises in the sense of that sec- 
tion. Ibid. 


12. Mechanic contracted to do work with occupant, and recorded 
his lien on the property as belonging to the party in posses- 
sion who contracted with him, his lien on the improvement 
was not lost because the occupant did not have absolute title, 
but attached to the improvement without regard to the title. 
Ibid. 

13, Brick-work not separately sold, yet mechanic may have relief 
in equity. Ibid. 

14. Detective has no lien on property the delivery of which to true 
owner without his services he prevented, and the possession 
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of which he obtained after his services were unnecessary, 
and in fraud of rights of such owner. Hoffman vs. Barthelmess, 
759. 


LIMITATIONS, STATUTE OF. 


1. Service none, no suit; there having been thus, for want of ser- 
vice, no suit in certiorari for more than three months, there is. 
nothing to be renewed within six months. Toole vs. Daven- 
port & Smith, 160. 

2. Defense of statute of limitations is mere privilege, and must ap- 
pear on the record. Smith os. Hudspeth, adm’r, 212. 

3. Judgment rendered in 1867 and execution issued 8th November 
of same year, placed by act of 1869 under Code as to limita- 
tion, and no entry being made until April 3, 1875, is dormant. 
Smith vs. White, 236. 

4. Litigation between plaintiff in execution and ward for control 
of fi. fa. will not prevent dormancy; nor will death of either 
plaintiff or defendant have that effect. Ibid. 

5. Representative character of plaintiff inserted by amendment, 
statute of limitations bears upon action no more than it did. 
before. Tift vs. Towns, ex’z, 237; Rutherford, ex'r, vx. Hobbes, 
243. 

6. Ejectment by grantee from state against holder of bond for: 
titles, terminated by non-suit, saves running of prescription 
whilst action was pending and for six months after non-suit 
was granted, if suit be recommenced within that time. Me- 
Laren, adm’r, v3, Irvin, adm’r, 275. 

7. Equity will apply bar of statute at law. Hays os. Urquhart,. 
323. 

8. Statutory, liability of mutual insurance company to beneficiary 
in this case, was. Georgia Mas, Ins. Co. vs. Davis et al., ex'rs, 
471. 

9. Execution by county judge against tax collector and sureties, 
and one of latter paid off same, taking control to reimburse. 
himself, and subsequently fi. fa. was quashed because of no- 
jurisdiction in judge to issue; as against equitable proceeding 
to recover amount paid therefor, statute runs from date when 
fi. fa. was quashed, not from date of payment. Benton vs. 
Roberts et al., com'rs, 672. 

10. Death of decedent, statute does not run against estate until 
grant of permanent letters of administration. Scott vs. At- 
well et al., adm’rs, 764. 


LOST PAPERS. See Bond,6; Heidence, 20; Levy and Sale, 17. 
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MANDAMUS. See Practice in Supreme Court, 13. 


MASTER AND SERVANT. 


1. Railroads, employees, diligence in protection of, and liability 
to. Central Railroad vs. Mitcheil, 173. 

2. Violation of rule by employee clearly shown not to have con- 
tributed to injury, he may recover. did. 

8. Discharge clerk, employer not bound to immediately on bad 
conduct coming to his knowledge; what is reasonable time is 
question for jury. Newman vs. Reagan, 755. 

4. Discharge clerk; need not wait until mistakes have worked very 
great damage tohim. J did. 

5. Wages sued for by discharged clerk; master may recoup dam- 
age done by clerk in course of business, etc. did. 


MINUTES. 


1. Entries nunc pro tune are made for purpose of supplying or per- 
fecting record of what the court did or assented to; not for 
the purpose of reversing its action in respect to what it re- 
fused to do or assent to. Moore vs. State, 165. 

Verdict entered on minutes not signed by any one, no valid ob- 
jection to signing of minutes by judge. Patterson vs. Mur- 
phy, 281. 

Judgment entered on verdict and signed by counsel need not be 
spread on minutes. Powell vs. Perry, 417. 

Record wanting and original papers lest, court may look to state- 
ment of parties as found on minutes in connection with ver- 
dict, and make execution conform thereto in respect to given 
names of defendants. Gvoss vs. Mims, adm’2, 563. 

5. Grand jurors, parol evidence admissible to correct mistake in 
entering names on minutes; yet where indictment was found 
in superior court and transferred to city court for trial, evi- 
dence of such mistake inadmissible in latter court under plea 
in abatement. Kneeland et al. vs. State, 641. 

4. Suspended, trial should be until minutes could be corrected in 
superior court, if it could lawfully be done; otherwise indict- 
ment should be quashed in court in which it was found. J did. 


MORTGAGE. 


1. Foreclose, mortgagee of personalty may, and proceed at same 
time on debt by ordinary action. Juchter vs. Boehm, Bend- 
heim & (o., 71. 


2. Trustee, mortgage, to provides for filling vacancy in trust by 
nomination by one of beneficiaries, and approval by judge of 
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superior court, notice to mortgagor of application for approval 
is not required. Macon & Aug. Railroad vs. Georgia Railroad 
et al., 103. 


3. Principal debtor has, by mortgage, indemnified guarantor, and 
contract of guaranty has never been repudiated or sought to 
be evaded, mortgagor cannot avoid mortgage by urging that 
guaranty is not, and has never been, obligatory. did. 


4, Guarantor seeking to enforce mortgage for better securing pay- 
ment of certain bonds and also for indemnifying guarantor, 
validity of its object is not in question except so far as in- 
demnity isconcerned. Jbdid. 


. Trustees, mortgage of railroad to for objects above specified, 
which gives them power to take possession of road and use 
it in certain contingencies, and, at their discretion, on certain 
conditions, to sell it, contemplates that they may do the former 
only, or both. Ibid. 


. Default in paying principal of bonds is not a condition prece- 
dent to exercising power of sale in mortgage now for con- 
struction. Enough that coupons have matured, and that 
mortgagor, failing !o pay on demand, has continued in default 
for sixty days after receiving notice of intention to sell. Ibid. 


. Power of sale to be exercised by trustee in case of continued 
default for sixty days after notice to the mortgagor of an 
intention to sell, but not until sale has been previously adver- 
tised for sixty days, two periods are not synchronous but suc- 
cessive. Ibid. . 

8. Deed between same parties referred to in mortgage, and described 
of even date therewith, mortgagor is chargeable with notice 
thereof and its contents. Hull vs. Suilivan, 126. 

. Contract subsequent to mortgage, but relating thereto indirectly, 
damages for breach of by mortgagee cannot be recouped by 
mortgagor on rule to fereclose. Barnes vs. Moore, Marsh & 
Co., 164. 

. Record of absolute deed which fails to pass title because of 
usury, not notice of instrument as mortgage, and junior 
judgment creditor is not postponed thereby. Johnson & 
Smith vs. Wheelock et al , 628. y 

. Homestead character of property, mortgagee without notice of, 
protected against claim of beneficiaries. Roberts, guardian, 
vs, Robinson, 666. 

. Judgment junior than deed alleged to have been made only as 
security for debt; to subject land in equity, judgment cred- 
itor must tender amount due so as to redeem. Turner ve. 
Williams, Bernie & Co., 726. 


. Judgment rendered before record of mortgage has superior lien, 
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though at time of rendition latter had been foreclosed and 
fi. f+. levied. Lien of mortgage is in contract, not in judg- 
ment of foreclosure. Richards & Bro. et al. vs. Myers & Mar- 
cus et al., 762. 


MUNICIPAL CORPORATIONS. 


1. Ordinary diligence on part of person driving on strect, and 
ordinary diligence on part of city in repairing and construct- 
ing sime, do not imply a like degree of vigilance in fore- 
seeing danger and guarding against it. Wilson vs. City of 
Aillanta, 291. . 

2. Negligence by defendant, consequence of which plaintiff could 
shun, goes for nothing. J did. 


8. Negligence not contributing to the injury goes for nothing. 
1 bid. 

4. Tax upon property in Jonesboro can only be collected after 
assessment by three citizens who are freeholders, and the 
intendant and commissioners being invested both with the 
appointing power and the power of reviewing assessments on 
appeal, cannot appoint any of themselves assessors. Hawkins 
et al. 18. The Intendant, ete., of Jonesboro, 527. 


5. Ordinance or resolution must be passed fixing rate, and entered 
on minutes. Ibid. 

6. Tax necessary for purpose covered by charter, whether or not, 
for determination by taxing power, not by courts. J did. 


7. Canal, though corporation of Augusta as its proprietor, be not 
bound by express contract to supply given head of water to 
particular mill, nor to abstain from making alterations which 
will reduce fall at such mill and impede accustomed action 
of its wheels by back-water, yet, it cannot capriciously and 
without just cause withhold due supply of water, nor can 
it make alterations in canal injurious to the efficient working 
of particular mill unless they are needful and proper altera- 
tions, and consistent with sound principles as applied to the 
nature of the enterprise, and to the business relations and 
circumstances of the corporation towards the various mills 

* situated along the canal. Millers vs. City Couneil of Augusta, 
772. 


NATIONAL BANKS. See Injunction and Receiver, 18, 19. 
NATURALIZATION- See Husband and Wife, 9. 


NEGOTIABLE INSTRUMENTS. 


1. Note not payable to order or bearer, and not indorsed by payee 
who was married woman and is dead, sued by husband for 
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use of certain creditors, without alleging that he was the 
husband and had paid debts of wife, or otherwise making an 
equitable case; there could be no recovery. Craige vs. Tingle, 
274. 


2. Indorsement in blank, any holder may sue maker. Full indorse- 
ment by person other than payee, not hinder blank indorse- 
ment by payee from operating as evidence of title in present 
holder. Habersham vs. Lehman, 380. 


3. Indorsement need not be proved unless denied on oath, and this 
though name purport to have been signed by agent, and 
though the action be not against the indorser but against the 
maker. Ibid. 


4. Presumption that holder was such bona fide and for value, not 
rebutted by the evidence. J did. 


5. Omission of execution to describe defendants as makers and in- 
dorsers respectively, need not work-reversal in supreme court 
unless attention was called thereto on trial of claim. Powell 
vs. Perry, 417. 


NEW TRIAL. 


1. Finding of jury on facts in doubtful cases absolutely decisive, 
where presiding judge has declined to interfere. Central 
Railroad vs. Ferguson & Melson, 83; Smith va. State, 90; Van- 
zant vs. State, ete, 158; Central Rallroad vs. Mitchell, 17%; 
Compton et al. vs. Wellset al., $01; Stone, cav., vs. Taylor, prop., 
309; Daniel vs. State, 339; Steininger vs. Williams, 475; Selma, 
R. & D. Railroad vs. Gammage, 604; Georgia Railroad vs. Kick- 
lighter et al., 708; Graves vs. State, 740; Osgoud et al. vs. State, 
791. 


2. Verdict in accordance with law and evidence, new trial not 
ordered. Jones et al. vs. Habersham, et al., executors, 146; 
Pace vs. State, 159; Perdue et al. vs. Powell & Murphy, 159; 
Boston vs. Georgia Railroad, 164. 


8. First grant of new trial on ground that verdict is decidedly 
against weight of evidence, not reversed unless it appears that 
the judge has abused the discretion vested in him. Clements 
os. Tift, 158; Cochran vs. Knowles, 163; Boland vs. Klinck, 447; 
Dozier vs. Owen et al., 539. 

4. Newly discovered evidence to impeach witness not ground of 
new trial. Pace vs. State, 159. 


5. Objection that brief of evidence was not sooner made out, ap- 
proved and filed, toolatein this case. Cochran vs. Knowles, 168. 


6. Immaterial error not ground of new trial. Boston vs. Georgia 
Railroad, 164; Riley vs. Southwestern Railroad, 325; Barker os. 
Blount, 423; Hill vs, State, 578; Torrance vs. Cook et al., 598; 
Newton Man. Co. vs. White et al., 697. 
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7. Jurors, one of cousin of successful party, and fact unknown to 
opponent, ground of new trial. Bullard & Smith vs. Trice 
et al., 165. 


8. Newly discovered evidence, affidavit of counsel in this case in- 
sufficient. Block vs, Peter, 260. 


9. Consent order taken to perfect brief of evidence by specified 
day in vacation and to hear motion on that day at chambers, 
judge sitting by successive adjournments after appointed 
day, has full possession of matter, ard with or without con- 
sent, may give such further time to complete brief and 
prepare for hearing as he deems proper. Svlone, .caveator, vs. 
Taylor, prop., 309; Dozier vs, Owen et al., 539. 

10. Newly discovered evidence, necessary diligence absent. Roach 
vs. State, 362; Latimore vs. State, 557. 

11, Newly discovered evidence merely cumulative, no ground of 
new trial. Griffin vs. Cleghorn, Herring & Co., 384; Latimore 
vs. State, 557. 

12. Discretion in granting or refusing new trials no novelty; doc- 
trine received early recognition by this court. Boland os 
Klink, 447. 

‘18. Verdict, error cannot be assigned on, no motion for new trial 
having been made. Murphy etal. vs. Peabody et al., 522. 

14, Finding of judge trying by consent without a jury, not con- 
trolled except under circumstances which would set aside ver- 
dict. Freidenburg & Uo. vs. Jones et al., ex’rs, 612. 

15. Providential «absence of defendant from court when case was 
heard, ground of new trial. White vs. Martin, 659. See Hz 
parte Bradley, 566. 

16. Newly discovered evidence not authorize reduction of damages, 
and diligence not shown, new trial properly refused. Georgia 
Railroad vs, Kicklighter et al., 708. 

17. Arbitrators, court has no power to order new trial before. Black 

vs. Harper, 752. 


NON-SUIT. 
1. Doubt as to negligence or not arising from conflict of evidence, 
non-suit improper. Jones vs, Tift, 488. 


2. Evidence sufficient to carry case to jury. Millers vs. City Coun- 
cil of Augusia, 772. 





NOTICE, See Mortgage, 8. 
OFFICERS. See ZHlections, 1-6; Sheriff, 6. 


OFFICIAL BONDS. See Bonds, 1-3, 8-10. 

































INDEX. 
ORDINARY. See Habeas Corpus, 2; County Matters, 2. 


PARTIES. 


1. Creditor of common debtor has no right to be made party to 
another creditor’s suit, or to intervene in it, suit being ordi- 
nary action at law for recovery of debt. Askew, ex’r, v8. Cars- 
well, ex’r, et al., 162. 

. Action against Mrs. F.; plea filed by F., and only service upon 
P ; no valid judgment could be rendered in favor of plaintiff 
against Mrs. F. Spencer vs. Farrow, 163. 

. Return not traversed, sheriff unnecessary party to cause; return 
of service at residence, and party’s testimony is that she did 
not get paper, there ia no conflict, and no necessity for tra- 
verse. Spiess & Rossway vs. Sharp, 166. 

Plaintiff in fi. fa. dead before levy, and no parties made, writ of 
error dismissed. Rogers vs. Smith et al., etc., 172. 

. Rule against sheriff made absolute, another claimant, party there- 
to, cannot bring case up for review without making sheriff a 
party. Bird, adm’z, vs. Harris, cx’r, 483. 

. Injunction and receiver prayed for against both defendants de- 
nied, and error assigned that judge erred in not appointing 
receiver, both defendants necessary parties to writ of error. 
Jordan et al. vs. Kelly & Bros., 437. 


. Sureties on claim bond or attorneys cannot be made parties in 
place of claimant. Kimbrough et al. vs. Pitts, 496. 

. Instrument payable to Southwestern Baptist Association; if a 
corperation, suit must be in corporate name; if not, in name 
of members as partners. Jones et al. vs. Witson, 679. 

Amendment, new parties cannot be introduced by except in 
cases expressly authorized by law. J bid. 

Suit in justice court in name of ‘‘ Reuben Atwell, James Atwell, 
agent, os. John Scott,” defendant confessed judgment and 
appealed; no error in allowing amendment making parties 
plaintiff James Atwell and John J. Polhill, administrators of 
Reuben Atwell, deceased, and refusing to dismiss because 
Reuben Atwell was dead before suit brought. Scott vs. Atwell 
et al., adm'rs, 764. 


PARTNERSHIP. See Homestzad, 19, 20. 


PAYMENT. 


1, Indirect evidence, payment may be established by, without fix- 
ing time, place or mode. McIntyre, cx'x, vs. Meldrim, 58. 

2. Presumption that account is paid will arise if after it becomes 
due the creditor gives notes and due-bills to lis debtor, there- 
by apparently reversing the relation of the parties. did. 
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3. Presumption of payment is disputable, and may be rebutted. 
Ibid. 

4. Mutual demands unpaid; one party collects by suit, no defense 
being made, other has right to collect also. Ibid. 


5. Agreement to pay part of debt at some indefinite time in dis- 
charge of whole, not performed by paying part of stipulated 
sum. . Troutman vs. Lucas, for use, 466. 


6. Acknowledgment in writing that credits are to be entered on 
general fi. fa., without specifying amounts, some evidence 
against party who executed it, when whole debt is claimed by 
such party in proceeding to foreclose mortgage for debt cov- 
ered by fi. fa. and definite credits are set up by mortgagor. 
Phillips vs. Sewell, 649. 

7. Purchase of part of debt differs essentially from part payment 
of debt. Ibid. 


8. Evidence tending to establish an alleged payment, but none 
which tends to treat it as purchase for person throuvh whose 
hands money reached creditor, law of payment is applicable 
and law of purchase is not. did. 


PERSONALTY. See Deeds, 3-5. 


PLEADINGS. 


1. Payment of note, that time of wasto be extended on certain 
conditions pleaded, but not stating what consideration of 
agreement was, whether executed or executory; plea demurr- 
able though it be stated that conditions happened and that 
plaintiff committed breach of agreement. Juchter vs. Boehm 
Bendheim & Co., 71. 

2. Notes declared upon given for purchase of goods, and that 
plaintiff in violation of agreement, foreclosed mortgage to 
secure same debt, and caused goods to be seized and sold, 
whereby they were wholly ‘ost, etc., not matter for plea of 
total failure of consideration J did. 


3. County court, note sued on stipulates for payment of counsel 
fees, and copy is attached to summons, no claim therefor 
need be expressly alleged in order to render evidence in ref- 
erence thereto admissible. Kleckley vs. Leyden, 215. 


4. Verdict doubtful in meaning because written partly in figures 
and partly in letters, may be read in light of pleadings. West, 
adm’r, vs. Bank of Americus, 23. 

5. Contract as declared upon absolute, and as proved, in alterna- 
tive, declaration ought to be amended toconform. To pro- 
vide for either aspect, should be two counts. Smith vs. Odom, 
499. 





INDEX. 853 


6. Declaration upon note and on contract on which note is founded, 
copy of each being annexed, and the execution of neither is 
denied by defendant, special plea construed in light of both 
instruments. Marti: vs. Moore, 531. 

7. Parol stipulation inconsistent with writing attempted to be set 
up, plea properly stricken. did. 

8 Illegality of contract, purpose to set up must be plainly and dis- 
tinctly pleaded and facts stated. Incidental averment in- 
sufficient. Jbdid. 

9. Scire facias on forfeiture of recognizance, execution need not be 
proved unless denied on oath. Smith, gov., vs. Spencer et al., 
702. 


POSSESSORY WARRANT. 


1. Constable charged with execution of has no discretion, and 
whilst he holds possession lawfully, under such warrant, not 
liable in trover. Chipstead vs. Porter, 220. 

2. Search warrant is a criminal proceeding; hence, judgment for 
defendant in such warrant is no bar to possessory warrant. 
Claton vs. Ganey, 331. 

8. Affidavit sufficiently specific as to county in which property is, 
if it shows of what county defendant is, and that property 
has been taken possession of by him. J did. 

4. Consignee who has never had actual possession of goods, can- 
not obtain by possessory warrant against railroad completing 
transportation had over several connecting lines, without 
producing bill of lading or showing that its non production 
would leave no liability to bona fide assignee. Bass vs. Glover, 
745. 

5. Detective prevents return of property to true owner, and obtains 
possession thereof in fraud of her rights after it has been in 
fact forwarded to her, not entitled to lien thereon, and posses- 
sion illegal. Hof'man vs. Barthelmess, 759. 


PRACTICE IN SUPERIOR COURTS. 


1. Result unobjectionable, refusal to allow further argument no 
ground for ordering rehearing, though there was inequality 
in time for argument allowed respective counsel. arly & 
Lane et al vs. Oliver & Norton et al., 11. 


2. Foreign judge need not return to county of hearing to make up 
and promulgate decision, but may transmit from county of 
residence to proper clerk for record. J did. 


3. Pending trial should be concluded before members of jury are 
charged with another case. Tribble et al. vs. Anderson, 31. 
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. Natural bias of relations, servants, etc., is matter for comment 
by counsel before jury, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 173. 


. Notes of what is said or claimed, jurors may take. Tift vs. 
Towns, ex'x, 237. 


. Surplusage directed stricken from verdict by court. did. 


. Case calied and tried in its order, new trial not granted on 
ground that counsel, voluntarily absent without leave, be- 
lieved it would not be reached, his belief not being warranted 
by any direct announcement of the court or any consent of 
opposite party or counsel. Warren vs. Purtell, 428. 


. Judge disqualified and judge pro hac vice appointed by clerk of 
court, objection to his presiding should be made to him, or it 
is waived. Kimbrough et al. vs. Pitts, 496. 


. Demurrer submitted, absence of counsel of one of parties for 
balance of term, with leave formally granted, nv reason for 
withholding judgment thereon. National Bk of Aug. vs 
Printip Bros. & Co. et al., 570. 


. Assignment of error not certified, not censidered. Benton vs. 
Robe: ts et al., com’rs, 672. 


. Reopening testimony, discretion of court not controlled in refer- 
ence thereto. Harper vs. Parks, 705. 


PRACTICE IN SUPREME COURT. 


1. Action against two jointly, judgment on. demurrer dismissing 
as to one is final in its nature, and may be reviewed whilst 
case is still pending against other, He is not necessary party 
to writ of error. McGaughey Bros. vs. Latham, 67. 


2. Ten days being allowed for certifying transcript of record, a 
bill of exceptions filed in clerk’s office of superior court on 
day preceding return day of supreme court, is properly re- 
turnable to second term after such filing. Cent. Railroad vs. 
Ferguson & Melson, 83. ; 


8. Brief of evidence, though filed and approved, and thus made 
part cf record, must nevertheless. be some reference thereto 
in bill of exceptions. Myers vs. Way etal., 145. 

4. Questions as to identity of writing collateral to will, as to 
whether it was in reality propounded,or could be propounded, 
not made in court below, cannot for first time be raised in 
supreme court. Jones et al. vs. Habersham et al. ex'rs, 146. 

5. Assignment of error is overruling of motion for new trial, 
and record contains no such motion, judgment will be 
affirmed. Cruce vs. State, 159. 


6. Certificate of judge refers to evidence as attached to bill of ex- 
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ceptions, and none appended thereto, writ of error dismissed 
Crowder, trustee, vs, Jackson et al., 161. 

. Acknowledgment of service without date, and signed by two 
attorneys, neither of whom appeared to represent defendant, 
writ of error dismissed. Weatherly vs. Mimms, 161. 


. Motion for new trial, none made; no testimony embodied in or 
exhibited to bill of exceptions, writ of error dismissed. Only 
where motion is made for new trial can evidence be made 
part of record. Pearce et al., ex'rs., vs. Alien, 161. 


. Charge cannot be reviewed understandingly without evidence. 
I bid. 


. New trial, no motion for made, exceptions to decree and to 

rulings of court alone considered. Spiess & Rossway vs. Sharp, 
166; Murphy et al. vs, Peabody et al., 522. 

. Error must be made apparent by plaintiff in error. did, 


. Plaintiff in fi. fa. dead before levy, and no parties made, writ of 
error dismissed. Rogers vs. Smith et al. etc., 172. 

. Mandamus, clerk of court below not required by to send up 
record, when case could not be heard after its arrival. Rod- 
erts et ux. vs. Smith, clerk, 218. 

. Case argued and decision made up, though not delivered, too 
late to withdraw writ of error. Cherry, sheriff, vs. Ware, 289. 


Phraseology in bill of exceptions means that motion for new 
trial was made during term, and nothing 'o contrary appears, 
motion treated as having been made in time. Wilson vs. City 
of Atlanta, 291. 


. Recitals in motion for new trial not certified, grounds not re- 
viewed. Compton et al. vs. Wells et al., 301. 


Injunction, writ of error to grant or refusal of must be signed 
within twenty days after decision Moring vs. loss, Coleman 
& Co. et al., 308. 


. Copy of documentary as well as brief of oral evidence must be 
brought up where case of law and fact was determined by 
court without ajury, there being no specification as to whether 
error was of law or fact. Insufficient to stute supposed legal 
effect. Lee vs. Porter, sur. part., 345. 


. Omission of execution to describe defendants as makers and 
indorsers respectively, need not work reversal of judgment 
on claim unless attention was called to it at the trial. Powell 
vs. Perry, 417. 

. Rule against sheriff made absolute, another claimant, party 
thereto, cannot bring case up for review without making 
sheriff a party. Bird, adm’2, vs. Harris, ez’r, 433. 

. Injunction and receiver prayed for against both defendants 
denied, and error assigned that judge erred in not appointing 
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receiver, both defendants necessary parties to writ of error. 
Jordan et al, vs. Kelly & Bros., 437. 

. Amendable, bill of exceptions is so as to conform to record. 
Dupon et al. vs. McLaren, adm’r, 470. 


. Counsel for defendant in error exhibited letter from president 
of plaintiff stating that case had been settled, and moved to 
dismiss writ of error; on objection, ordered that writ will not 
be dismissed, but plaintiff in error will have leave to tender, 
in the court below, an issue as to whether there bas been an 
accord and satisfaction of the judgment by its president with 
the authority of the corporation. Augusta Mut. L. Ass. vs. 
McAndrew, 490. 


24. Judge disqualified and judge pro hac vice appointed by clerk of 


court, objection to his presiding should be made to him, or it 
is waived. If appointment was invalid, case is sfill pending 
in court below, and no writ of error is legally here. Kim- 
brough et al. vs. Pitts, 496. 

. Lien on suit for fees, counsel have, and may prosecute same in 
this court in name of client, without regard to his direction 
to dismiss writ of error. Ibid. 

. Parties to claim case, attorneys cannot be made in place of 
claimant, and writ of error by them will be dismissed. did. 
. Exception alone to refusal of court to grant new trial, ruling not 
referred to in motion not covered by writ of error Latimore 
ws. State, 557. 

. Reinstatement ordered where party was providentially pre- 
vented from being present on call of case, resulting in dis- 
missal. Hz parte Bradley, 566. See White vs. Martin, 659. 


. Affidavit made not only after bill of exceptions was filed, but 
after time allowed by law for filing it had expired. no evi- 
dence of service. Plummer vs. Moore, 626. 

. Plea in abatement filed and overruled; new trial moved for and 
motion not entertained; bill of exceptions tendered which 
court refused to certify; second plea filed reciting all of above 
facts, and praying stuy of case until exceptions could be dis- 
posed of. On demurrer this plea was stricken. Defendant 
was convicted, he excepted, and assigned error in striking 
plea: Held, that entire proceedings are up for review. Knee- 
land et al. vs. State, 641. 


31. Demurrer to bill should have been sustained under pleadings as 


they now stand, but complainant allowed opportunity to 
amend before judgment goes into effect. Gaskill et al. vs. 
Davis, 645. 
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PRESCRIPTION. 


1. Amendment relates back to commencement of suit, and no title 
will mature by reason of delay to amend. Rutherford, ex'r, vs. 
Hobbs, 243. See Tift vs. Tvwns, ex'x, 237. 


2. Possession by holder of bond with some of purchase money 
paid, is permissive. To base prescription thereon possession 
must be both adverse and continuous, J did. 


3. Ejectment by grantee from state against holder of bond for 
titles, terminated by non-suit, saves running of prescription 
whilst action was pending and for six months thereafter, if 
action should be recommenced within that time. McLaren, 
adm'r, vs Irwin, adm’r, 275. 

4. Possession of grantor whost possession originated in fraud, not 
added to complete term necessary to give defendant title by 
prescription, though he be an innocent purchaser from such 
fraudulent grantor. Farrow vs. Bullock, 360. 


PRINCIPAL AND AGENT. 


1. Acceptance of draft by agent, principal not incompetent to tes- 
tify to want of auchority, on account of death of drawer, 
accepting agent and payee being both in life. Lemon os. 
Hornsby, 271. 

2. Business conducted by agent in name of another as principal, 
he thereby holds other out as owner of business, and if this 
be untrue, pretended agent liable for the fraud. Nussbaum 
& Dannenberg vs. Heilbron et al., 312. 

3. Relation really existed when debts were contracted, and dis- 
solved before paid, agent buying principal out for purpose of 
defeating creditors, etc., he is liable at law for the damages. 
1 bid. 

4, Retailing in a man’s kitchen by his servant, and in his presence, 
with his consent and approbation, may be deemed his own 
act as well as the ect of the servant. Forrester vs. State, 849, 


PROCESS. See Sheriff, 3. 
PROMISSORY NOTE. See Negotiable Instruments. 
QUO WARRANTO. See Zlections, 1, 2, 5, 6. 


RAILROADS. 


1. Allegations of declaration sufficient to permit evidence of in- 
jury to kidneys, nervous system, ete. Central Railroad vs. 
Mitchell, 178. 
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. Employees, diligence in protection of, and liability to. bid. 

8. Violation of rule by employee clearly shown not to have con- 
tributed to injury, he may recover, Ibid. 

. Consolidation of Geo. A. L. Railroad with S. C. A. L. Railroad, 
forming At. & Rich. A. L., under act of 1868, last named 
company was anew corporation. Atlanta & Rich. A. L. Rail- 
road vs. State, 483. 

. Title of act of 1868, amendatory of original charter of 1856, not 
authorize creation of new corporation, cannot be set up to 
defeat payment of taxes, ete. Ibid. 

. County whence cotton is shipped proper venue to try claim for 
failure to «ieliver same at place of destination, Central Rait- 
roud vs, Bruns n, 504. 

. Transportation of freight from distant point over several lines, 
railrouwl completing may exact production of bill of lading 
before delivery to consignee. Bass vs. Glover, 745. 


RECEIVER. See Injunction and Receiver. 
RECOGNIZANCE. See Bond, 2. 

RECOUPMENT. See Set-Off and Recoupment. 
REGISTRY. See Deeds, 1, 9. 

REMOVAL OF CASES. See United States Cour’s, 1. 


ROADS AND BRIDGES. See County Matters, 2. 


REVERSION. See Homestead, 21. 


SALES. 


1. Defense to suit on note for mule was latent defect known to 
vendor but not communicated to vendee, not operate to re- 
duce recovery in absence of proof going to show how much 
defect reduced value. Toole vs. Davenport & Smith, 160. 


2. Fertilizer, sale of, ‘‘on state inspector’s analysis as to quality and 
effect on crops, his brand being on every sack,” e'c , plea of 
failure of consideration averring that no analysis was fur- 
nished, that no analysis of inspector was on sacks, etc., mot 
demurrable. Kleckley vs. Leyden, 215. 


8. Fertilizer, penal offense to sell not duly branded, no such sale 
can be basis of legal contract. Ibid, 

4, Statements made by third person in hearing of both parties 
pending a trade, touching value of guano, form a part of res 
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gesta, and are admissible. Griffin vs. Cleghorn, Herring & Co., 
384, 

5. Fertilizer sold under written contract, cannot be varied by parol 
stipulation inconsistent therewith. Martin vs. Moore, 531. 

6. Title to mule reserved in vendor until payment therefor; if ani- 
mal dies before payment due, can vendor recover? Bentley 
et al. vs. Johnson, 661. 

7. Warranty noi set up, but defense that plaintiff agreed that if 
mule did not live to make crop of that year he would furnish 
another, which he had failed to do; charge placing case on 
question of warranty, and not presenting facts of defense as 
stated, there being evidence thereof, error. Ibid. 


SCALING ORDINANCE. 


1. Inapplicable to account contracted prior to June 1861; circum- 
stances of this case furnish no warrant for scaling. McIntyre, 
ex’x, vs. Meldrim, 58. 


SCIRE FACIAS. See Bond, 4. 
SEARCH WARRANT. See Possessory Warrant, 2. 


SENTENCE. See Criminal Law, 69. 


SERVICE. See Iilegality, 3; Limitations, Statute of, 1; Practice in Su- 
preme Court, 29. 


SET-OFF AND RECOUPMENT, 


1. Plea of recoupment should lay damages and offer to recoup. 
Should also allege some breach by plaintiff, not of subsequent 
contract, but of cross-obligation or independent covenant 
arising under same contract. Juchter vs. Boehm, Bendheim & 
Co., 71; Barnes vs. Moore, Marsh & Co., 164. 

2. Husbind who murried here in i860, and whose wife’s father and 
mother died in Texas in 1870, intestate, leaving estates there 
in which husband and wife are entitled to share, cannot set- 
off such interest against action at law on promissory notes 
given for land in Georgia, to which his wife is not a party, 
though plaintiff is resident of Texas, has no property in Geor- 
gia, and has wrongfully possessed himself in Texas of such 
estates. Brooks et al. os. Turner, 297. 

8. Tort may be set-off against tort. Melson vs. Dickson, 682; New- 
man 0s. Reagan, 755. 

4. Equity will set-off claims ez contractu against tort, where plain- 
tiff is unable to respond; this equity may be asserted by plea. 
1 bid. 

55 
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SETTLEMENT. See Hstoppel, 2. 


SHERIFF. 


1. Return not traversed, unnecessary to make sheriff party to cause; 
and where he returns service at residence, and party’s testi- 
mony is that she did not get it, there is no conflict between 
the two statements, and no necessity for a traverse. Spiess & 
Rossway vs. Sharp, 166. 


2. Possessory warrant, constable charged with execution of, has 
no discretion, and whilst he kolds possession lawfully under 
such warrant, not liable in trover. Chipstead vs. Porter, 220. 


3. First original directed to sheriff of county where suit is brought, 
and second original to sheriff of that county and of county 
wherein defendant to be served resides, direction sufficient. 
Powell vs. Perry, 417. 

. Rule against sheriff made absolute, another claimant, party 
thereto, cannot bring case up for review without making 
sheriff a party. Bird, adm’z, vs. Harris, ex'’r, 430. 

. Receiver is mere custodian for court, but sheriff is responsible 
to all the world. Jdid. 


. Bond, in action on for failure to serve party, plaintiff and coun- 
sel need not examine papers to see that the officer has per- 
formed duty, but may rely upon presumption that he has dis- 


charged it. vey et al. vs. Colquitt, gov., for use, 309. 


7. Damage is loss sustained by failure to serve. Ibid. See Spain 
et al., adm’rs, vs, Clements et al., 786. 


STATUTE OF LIMITATIONS. See Limitations, S'atute of. 
SUBROGATION. See Homestead, 20. 


SURETY AND INDORSER. 


1. Blank indorsement, any holder may sue maker. Full indorse- 
ment by person other than payee, not hinder blank indorse- 
ment by payee from operating as evidence of title in present 
holder. Habersham vs. Lehman, 380. 


2. Denied on oath, indorsement need not be proved unless, and 
this though name purport to have been signed by agent, and 
though the action be not against the indorser but against the 
maker. J did. 


3. Confederate money, three sureties get their principal, in failing 
circumstances, to furnish enough to settle execution for good 
money, and one of them borrows from agent of plaintiff in 
fi. fa. part thereof, and other two stand as his sureties, but 
money so borrowed is used for his individual’ purposes; on 
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being forced to pay in good money he cannot compel sureties 
to contribute. Torrance vs. Cook et al., 598. 

4. Judgment by ordinary against guardian prima facie evidence of 
indebtedness against sureties on bond, but not conclusive. 
Weaver et al. vs. Thornton, ord., for use, 655. 

See Bond. 


TAX 

1. Judicial interference with collection, controlled by 59 Ga., 805, 
811. Merchants’ B. & L. Ass, etal. vs, Peter et al., 351; Smiths 
vs. Goldsmith, comp. gen’l, et al., 736. 

2. Homestead subject to taxes. Colquitt, gov., vs. Brown, 440. 

3. New corporation, that title of act under which consolidation 
was had did not authorize creation of, cannot be set up to 
defeat payment of taxes, etc. Ailania & Rich. A. L. Rail- 
road vs. State, 483. 

4. Sale under decrce does not divest lien of state for taxes, though 
ji. fas. had not been levied. J bdid. 

5. Assessment of three citizens who are freeholders condition pre- 
cedent to collection of tax in Jonesboro, and intendant and 
commissioners being invested both with appointing power 
and power of reviewing assessments on appeal, cannot 
appoint any of themselves assessors. Hawkins et al. os. In- 
tendant, etc., of Jonesboro, 527. 

6 Ordinance or resolution fixing rate must be passed, and entered 
upon minutes, J did. 

7. Necessary for purpose embraced within charter, whether tax is, 
matter for determination by taxing power, and not by courts. 
Tbid. 

8. Finances of whole year involved in questions made by bill, 
chancellor not obliged to grant injunction though he may 
believe system illegal. Jbid. 

9. Specific tax imposed and payment required to be made to comp- 
troller general, that officer virtually designated to receive the 
return as well asthe money; and in case of default to pay, 
whether return made or not, he may issueexecution. Smiths 
vs. Goldsmith, comp. gen’l, 736. 


TENDER. See County Matters, 1. 


TORTS. 

1. Legal process regularly sued out, entry under, defendant in such 
process cannot maintain trespass guare clausum fregit. Remedy 
by case for suing out process maliciously, etc. Melson os, 
Dickson, 682. 
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2. Set-off, tort may be against tort. Jbid: Newman vs. Reagan, 
755. ’ 

3. Equity will set-off claims ez contractu against tort, when plain- 
tiff is unable to respond; this remedy may be obtained by 
plea. Ibid. 

4. Prosecution condition to recovery, is not where one buys cotton 
stored in certain houses from member of firm, and in remov- 
ing it gets cotton belonging to firm in another house, openly 
and under claim of right as part of trade. Newton Man. Co. 
vs. White et al., 697. 


TRESPASS. See 7Zorts. 
TROVER. See Sheriff, 2. 
TRUSTS. 


1. Bona fide purchasers for value from trustee whose trust char- 
acter was not disclosed on face of title, nor made known to 
them in due time, protected, in equity, as against beneficia- 
ries. McCaskill, et al. vs. Lathrop & Co., 96. 

2. Mortgage to trustees provides for filling vacancy in trust by 
nomination by one of beneficiaries, and approval by judge of 
superior eourt, notice to mortgagor of application for ap- 
prova) is not required. Macon & Aug. Railroad vs. Georgia 
Railroad et al., 103. 

3. Mortgage of railroad to trustees which gives them power to take 
possession of road and use it on certain contingencies, and, 
at their discretion, on certain conditions, to sell it, contem- 
plates that they may do the former only, or both. Trustees 
need not confine themselves to either measure, but may first 
enter and then sell, using the road for the purposes of the 
trust until a sale is effected. bid. 

4. Power of sale to be exercised by trustees in case of continued 
default for sixty days after notice to the mortgagor of an in- 
tention to sel}, but not until the sale has been previously ad- 
vertised for sixty days, the two periods are not synchronous, 
but successive. Ibid. 

5. Sale of goods to trustee on individual credit, seller not know- 
ing of trust, but purchase in fact for trust estate, and trustee 
having, as such, afterwards given note for balance, purchaser 
thereof becomes ereditor of trust estate. Kupferman 1s. 
MeGehee, trustee, et al., 250. 

6. Note taken up by trustee by substitution of his own individ- 
ually, with note on third person for rent as collateral, which 
was afterwards collected by trustee and used for estate, him- 
self and maker of collateral note being insolvent, trust estate 
liable for value of rent su collected. bid. 
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7. Payment by one person, conveyance to another, and former 
goes into possession, and after mortgaging, dies, conveyance 
never having been recorded nor produced, being lost or de- 
stroyed; if its contents be doubtful there may be a fair pre- 
sumption of either an express or resulting trust in fee in favor 
of person whose money paid for land; but if evidence shows 
that conveyance createc remainder in nominal vendee or in 
minor son, or that considerable part of purchase money was 
paid by such vendee, any conjecture of trust in fee in behalf 
of late occupant is rebutted. Murphy et al. os. Peabody et al., 
§22. 


8. Mortgag2e without notice of homestead character of property, 
protected against claim of beneficiaries. Roberts, guardian, 
os. Robinson, 666. 

9. Step-son who after death of step-father seeks to recover whole 
of his estate by reason of trust created by latter in favor of 
former, must prove trust fully and with due certainty. Rus- 
sell, adm’r, et al. 08. Switzer, 711. 


10, Letters"and parol declarations evincing a settled intention that 
step-son shall succeed to estate, insufficient, if they look to 
succession through a supposed rule of inheritance, rather than 
through some present or past limitation upon the absolute 
and independent ownership of the step-father in his life-time. 
Mere letters and declarations are no substitute for last will 
and testament. bid. 

11. Declaration alleging that business was carried on in trust for 
children; that goods were bought from plaintiff, who was 
ignorant of trust, for such business; that father and trustee 
was insolvent; that profits went for benefit of trust in repair- 
ing and improving property and purchasing other real estate, 
and praying for subjection of sufficiency to pay debt thus 
incurred, not demurrable. Moore, Jenkins & Co. vs. Lampkin, 
trustee, 748. 


ULTRA VIRES. See Corporations, 1. 


UNITED STATES COURTS. 


1. Removed to United States court, illegality to final process of 
state court cannot be. Besser os. Munford, adm’r, 446. 


2. Judicial notice taken of circuit court of United States, and 
record of its proceedings admitted in evidence by courts of 
this state. Headman vs. Rose et al., 458. 

3. Equitable remedy at instance of judgment creditor of national 
bank in state court not suspended until federal court has 
acted by appointment of receiver. Pendency of bill therein 
at instance of stockholder wherein equity is invoked to settle 





affairs of bank insufficient. Mer. & Plan. Nat. Bank et al. vs. 
Trustees of Mas. Hail, 549. 

4. Bankruptcy, exclusive jurisdiction of all matters «end proceed- 
ings in, United States courts have. Dodd et al., assignees, vs. 
Middleton et al., 635. 

5. Bill which shows that rights claimed accrued to complainants 
as assignees of bankrupt, is on its face such a proceeding, and 
when brought in state court, will be dismissed for want of 
jurisdiction. did. 


USURY. See Interest and Usury. 


VENDOR AND PURCHASER, 


1. Possession by holder of bond with some of purchase money paid, 
is permissive, and same does not become adverse to maker 
though holder has conveyed premises by deed to innocent 
purchaser, yielded possession, and afterwards resumed and 
held it under a conveyance from his own vendee. Rutherford, 
ex’y, vs. Hobbs, 243. 

2. Purchase ‘money, bill for, if holder show, in defense to, that 
estate of maker is insulvent, and that title paramount is out- 
standing, need be no offer: to surrender or to rescind. Me- 
Laren, adm’r, vs. Irvin, adm’r, 275. 

3. Title nor color of title shown in vendor beyond mere possession, 
and though it appear that his possession did not ripen into a 
prescriptive title, yet, if the possession which the vendee 
acquired from him with and under the bond, bas since grown 
into a good prescriptive title in the vendee, the purchase 
money must be paid. did. 

4. Purchase money, to defeat action for on account of failure of 
title, false representations, non-residence of plaintiff, etc., 
allegations necessary. Brooks ei al. vs. Turner, 297. 

5. Warranty of title not implied. did. 

6. Vendor who has given bond for title, receiving part of purchase 
money, cannot sell premises at judicial sale for balance, nor 
even levy upon them therefor, without first executing a deea, 
filing it and having it recorded. Heyward vs. Finney et al., 
350. 

7. Negotiable note held for balance and transferred without in- 
dorsement, and holder obtains judgment, he can sell as any 
other judgment creditor could, whether deed be filed or not, 
Ibid. 

8. Boundary, verbal agreement as to between two adjoining pro- 
prietors, not with view to settle true line, but to set up totally 
different and independent one, with no occupancy of part in 
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dispute, cannot affect subsequent purchaser without notice 
of such agreement, who takes deed with no description but 
original lines. Miller vs. MeGlaun, 435. 


VENUE. See Railroads, 6; Criminal Law, 48. 


VERDICT. 


1, Doubtful in meaning because written partly in figures and 
partly in letters, may be explained in light of pleadings. 
West, adm’r, vs. Bank of Americus, 230. 

2. Surplusage ordered stricken therefrom by court. Tift vs. Towns, 
ex'x, 237. 

3. Advancements, object of litigation to settle amount of, etc., 
verdict should find several amounts specifically. Andrews et 
al. vs. Halliday et al., 263. 

4. Jurors, names of who rendered unsigned verdict appear in 
record, it is not void. Patterson vs. Murphy, 231. 


WARRANTY. See Sales, 1,6, 7; Vendor and Purchaser, 5. 
WAYS. See County Matters, 2. 


WILLS. 


1. Interest does not disqualify person from being subscribing wit- 
ness to will; if a devisee, it avoids the devise, and otherwise 
it goes to his credit. Jones et als. Habersham et al., ex’rs, 
146. 

2. Heirs at law remote collaterals, and legal question as to which 
of two sets of contestants be next of kin, is involved in 
doubt and difficulty, mere fact that testatrix, though knowing 
both contestants and their relation to her, was mistaken in 
the matter of law at issue, would not make the will inopera- 
tive as executed under a mistake of fact touching the exist- 
ence of the heirs at law, within meaning of $2403 of Code. 
1 bid. 

3. Detached sheets, will written on valid, if writing propounded 
taken as one entire document, is in all its parts the identical 
testament made by decedent, J did. 

4. Letters and declarations are no substitute for last will and tes- 
tament. Russel), adm’r, et al. vs. Switzer, 711. 

‘a 


WITNESS. 


1. Can husband or wife be heard to testify to private conversations 
between themselves to defeat a contract made by either of 
them with a third person? Hull vs. Sullivan, 126. 
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2. Interest does not disqualify one from being subscribing witness 
to will ; if a legatee, it avoids the legacy, and otherwise it 
goes to his credit. Jones et al. vs. Habersham et al., ex’rs, 146. 


3. Examination allowed to proceed to ascertain how witness knows 
fact, and when it appears that it is by hearsay, testimony 
ruled out. Smith vs, State, 168. 


4. Natural bias of, relations, servants, etc., is matter for comment 
by counsel before jury, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 173. 


5. Acceptance of draft by agent, principal competent to show 
want of authority though drawer be dead, accepting agent 
and payee being both in life. Lemon vs. Hornsby, 271. 


6. Guardianship of orphan, contest over; though one claiming 
under contract with deceased father is incompetent to estab- 
lish his own property in permanent custody of child, yet he 
is competent to prove all that was said or done by the parents 
(though this may include the making of such a contract) 
which may be calculated to guide the discretion of the ap- 
pointing power. Janes vs. Cleghorn, 335. 


7. Issue being the responsibility of administrator for note held by 
himself against decedent, aileged to bave been forged, and if 
ever valid, paid off in cotton by decedent, administrator is 
competent as to transactions subsequent to death of decedent, 
but incompetent as to anything which transpired prior thereto 
between himself and decedent. Stanford et al. vs. Murphy, 
adm’r, 410. ' 

8. Wife incompetent for or against husband in regard to any in- 
formation derived from his confidence in her. did. 

9. Administrator testified to some facts touching administration, 
on cross he may be interrogated fully in regard thereto. 
Barker vs. Blount, 423. 

10. Parol evidence of payment given by witness on direct examina- 
tion, rebutted by like evidence on cross, though it be dis- 
closed that there is a writing in his possession which will 
throw light on true nature of transaction. Phillips vs. Sewell, 
649. 

11. Deceased witness, if it be competent to prove what he testified 
op committing trial, proper fougdation must first be laid. 
Puryear vs. State, 692. 

12. Dead, other party, witness not incompetent for all pur- 
poses, but only as to what occurred between him and de- 
ceased. If testimony be drawn out on cross, complaint can- 
not be made. Harper vs. Parks, 705. 








